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For Every Member of Your Family! 


WW HERE is nothing that you 

me can buy that may mean as 
much to every member of 
your family as life insur- 
ance. 


It will assure your wife 

a comfortable, dependable 
income, lasting as long as she may live, if 
she should outlive you 


It will provide the money to give your 
children the education that you are plan- 
ning to give them, if you should not live 
to see them through, 


Perhaps you own your home, subject to 
a mortgage. If so, a life insurance policy 
for the amount of the mortgage will furnish 
the sum required to pay it off, if your death 
occurred before you had the chance to retire 
it yourself, 


Life insurance is the foster father, 


Then there is yourself to be considered 
Suppose an accident or protracted illness 
made it impossible for you to continue your 
work. Would your income cease? Not if 
your life insurance were written in The 
Travelers, with The Travelers Disability 
Provision “A” attached. If so, you would 
receive $100 per month during disability 
for each $10,000 life insurance, if you were 
totally disabled for more than three months 
before reaching 65. 


Last, but not least, there will come a 
time when you will want to retire. Then, 
as your need for life insurance will be no 
longer urgent, you can accept the cash val 
ues of the policies which you bought to 
protect these other interests. A sum, which 
if used to purchase a Travelers annuity, will 
pay you a comfortable income as long as 
you live. 


which will faithfully carry out your 


plans for your wife, your children, and your home, if death denies you 
the opportunity to complete these plans yourself. 


THE TRAVELERS 


HARTFORD, 





CONNECTICUT 
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Make Your Corporation Work Easier for 
Yourself and More Valuable 
to Your Client 


his experience, this company’s services are 
even more valuable. They help him make his 
own services to his clients practically the serv- 
ices of a specialist in corporation practice. 


To the busy, long experienced corporation 
lawyer little needs to be said about the serv- 
ices of The Corporation Trust Company in in- 
corporation. The greatest, ablest, busiest of 
such lawyers use the services of this company 
regularly and repeatedly. 

But to the lawyer with only occasional cor- 
poration business, or the lawyer organizing or 
qualifying a corporation for the first time in 


The next time you have a company to be in- 
corporated or qualified—in any state—make a 
test of what The Corporation Trust Company 
can do to make your work easier for yourself 
and more valuable to your client. 


THE, CORE ORATION TRUST COMPANY 
120 Broadway, New York 
Affiliated with 
The Corporation Trust Company Spstem 
15 Exchange Place, Jersey City 
Combined Aasets a Million Dollars 


Chicage, 112 W. Adams Street 
Pittsburgh, Oliver Bidg 


Los Angeles, Security Bide 


St. Louis, Fed. Com Trust Bids 
Detroit, Dime Sav. Bank Bldg. 
Minneapolis, Security Bldg. 


WILMINGTON, DELAWARE 
(The Corporstion Trust Go. of Amerie) 
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PUBLISHERS OF THROCKMORTON’S OHIO GENERAL CODE, ANNOTATED 





INCORPORATE IN OHIO 


The General Assembly of Ohio has recently adopted, and on March 8, 1927 
Governor Vic Donahey signed, 








AN ACT 


To revise, consolidate and codify the general corporation laws of 
Ohio and to repeal sections 8623 to 8673, both inclusive ; 8674 
to 8743, both inclusive; 8781 to 8784, both inclusive; 8794, 
8796, 8815 to 8818, both inclusive; 9121-1, 9218, 10135 to 
10143, both inclusive; 10207 to 10212, both inclusive; 11938 


to 11978, both inclusive, of the General Code. 


“THIS LAW PUTS OHIO OUT IN FRONT AMONG THE 
STATES OF THE UNION, AS A STATE WHICH HAS 
ADOPTED A MODERN AND FLEXIBLE LAW FOR THE 
ORGANIZATION AND CONDUCT OF CORPORATIONS, 
AN ENACTMENT WHICH MEETS THE COMPLEX SIT 
UATIONS AND REQUIREMENTS OF PRESENT-DAY 
BUSINESS.”’—Ohio State Bar Association Bulletin. 


We announce: 


The Ohio Corporation Act 











With expository notes, official General 
Code section numbers, sectional head- 
ings and a thorough index. 


SEND CHECK Published by 
$9 50 The Baldwin Law Publishing Company 
1501 Euclid Avenue 


Cleveland 


WITH ORDER 
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Congressional Power to Repeal Volstead Act 


HE argu iat Congress, having performed 
Tie duty under the 18th Amendment by passing 
the Volstead t, is not at liberty to repeal that 

easure, V e by Hon. William Gibbs Mc- 
\ in s at the midwinter meeting of 


The 


ldress will prove of 


January. 


enftcrcement act at 
t be in the power of the 
ts t rrect breach of duty by mandamus. But 
constitutional en- 
the affirmative duty 
sed by the ‘ nth Amendment, any act by Con- 
unconstitutional. 
the « rt not e ina ition to correct 
they are in a 
acted by pass- 
undertakes to 
case, the 
ative action by 
to say 
constitutional 
bound to 
affirm- 


does so, 


such 


gress; all that they are required to do is 
er or not t repealing statute is 
id, and t that they would be 
under an 
constitut t pass a Statute and 
en violate uty by repealing that statute, or 
nstitutional statute, it 

breach of dut he courts are bound to cor- 
breach of 
jurisdiction 


rrect any other 
in acquire 


sdiction in such 





> require i to do is to declare 
ite, namely ‘ ealing statute, unconstitutional and 
ave the for tatute, the Volstead Act, in full force 
he opponents of prohibition were 

Act repealed by the sub- 
n of another t permitting light wines and beers, 
ynstitutional statute 

Ve Istead Act to 
trine was declared 


unconstitut ty would cause the 
Supreme Court ot 


Wisconsin, in 


117 





the case of Bull v. Conroe, 13 Wis. 260, at 265, where the court 


said 

“‘Although the failure of the Legislature to perform 
a positive constitutional duty may be a wrong without a 
(since the possess no 
the Legislature to enact laws) yet when such duty has 
the Legislature is deprived of all 
future power to leave it wholly unexecuted; and whilst it 
may within constitutional limits vary or modify the laws 
by which that duty has been once performed, it cannot 
totally repeal them without the contemporaneous passage 
of substitutes.’ 

“The 
destroyed if we did not understand the word ‘substitutes’ to 


remedy courts power to compel 


once been executed, 


whole force and effect of this language would b 


mean valid and constitutional substitutes.” 

Firearms Regulations Act Proposed by Committee of 
National Crime Commission 

HE Special Committee on Firearms Regulation 
fp the National Crime Commission, after hear- 
ings at which police and prosecuting officers and 
others interested in the subject were given an op- 
portunity to present their views, has prepared a 
draft of an act “to regulate the sale, possession and 
which 
The 


draft begins with definitions carefully prepared in 


use of firearms, silencers and noxious gases,” 
is recommended to the states for adoption. 
view of all the latest developments of the subject 
and intended to prevent escape or evasion on that 
score. It provides additional penalties for the com- 
mission of a crime of violence when armed, which 
increase in severity with the second, third and 
fourth committed such circum- 
In the case of a fourth or subsequent 


offenses under 
stances. 
conviction for a crime of violence so committed the 
penalty is to be imprisonment for life or an ad- 
ditional period of not less than twenty years. In 
the trial of a person for committing or attempting 
to commit a crime of violence “the fact that he 
was armed with or had available a pistol without 
license to carry the armed with or 


Same, OTF Was 
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evidence of his intention to commit said crime of 
violence.” And the presence of a firearm in a ve- 
hicle is declared to be presumptive evidence of pos 
session by all persons using or occupying the ve 
hicle at the time. 

Anyone who has been convicted of a crime of 
violence is forbidden to purchase, own or have in 
his possession a pistol or machine gun on penalty 
of imprisonment of from one to five years in the 
penitentiary. Manufacturers and jobbers are re- 
quired to register with a State official to be desig- 
nated, who may refuse registration for what appears 
to him good reasons, from which decision an appeal 
lies to the proper court. Such manufacturers and 
jobbers must keep a detailed record of all firearms 
sold by them, which information is to be available 
to police and other public officials in discharge of 
their duty. Retail dealers are to be licensed and 
there are detailed provisions for their operation 
They must not place a pistol or advertisement of 
pistols in a place where it can readily be seen 
from the outside. They must keep a true record of 
every pistol sold on the form provided by the res- 
ponsible State official. No pistol is to be sold 
unless the purchaser has a permit to buy it; until 
seven days have elapsed after the application for 
the permit; unless the purchaser is known to the 
retailer or establishes his identity; and unless the 
pistol shall be unloaded and securely wrapped. 
There are further provisions imposing a penalty 
for knowingly selling a pistol to minors, insane 
persons and drug addicts, and persons convicted of 
a crime of violence, even if they have obtained a 
permit. 





had available a machine gun, shall be prima facie 





The proposed act provides for a permit to 
purchase, although “the members on the committee 
representing the small arms manufacturers and the 
rifle and revolver associations dissent from the re- 
quirement of any permit to purchase.” The major- 
ity of the committee, however, are of the opinion 
that the section does not seriously impose any re- 
quirement which is open to serious objection on 
the part of any person wishing to purchase a pistol 
for a lawful purpose. The section reads in part: 
“No person of good character and who is of good 
repute in the community in which he lives, and 
who is not subject to any of the disabilities set 
forth in other sections of this act, shall be denied 
a permit to purchase a pistol. The Justice of a 
court or a Trial Justice, the Sheriff of a County 
or the Chief of Police of a City or Town, shall 
upon application issue to any person qualified under 
the provisions of this section a permit to purchase 
a pistol, and the (chief police officer of the state 
or other responsible state official) shall have con 
current jurisdiction to issue such permit in any 
case, notwithstanding it has been refused by any 
other licensing official, if in his opinion the appli- 
cant is qualified.” Applications shall be in the form 
prescribed, giving full information, and “shall con- 
tain as references the names and addresses of two 
reputable citizens personally acquainted with him.” 

Section 10, covering license to carry, is drafted 
in a similar spirit. Judges and certain other of- 
ficials are authorized to issue licenses to carry a 
pistol for not more than one year from date of 
issue to persons having a bona fide residence or 
place of business in the jurisdiction of the licensing 
authority, or persons having bona fide residence 








Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphilet on 


Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 
by Josiah Marvel 
Full text of law, annotated with all! 


decisions, 
Statutory =e S Case — = — <. Court 
Governin vershi elaware Corpora- 
tions. yr & F ioe organizing 





‘orms Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Delaware Trest Building, 900 Market St. | Wilmington, Delaware = Tel, Wilmington 132 








UNITED STATES SUPREME 
COURT REPORTS 


OFFICIAL EDITION REPRINT 


Another Five Foot Book Shelf! 





An unusual feat in law book making has been 
accomplished in the New Compact Reprint of the 
Original Official Edition of United States Reports. 

Through the new photographic process, Official 
volumes 1 to 265, inclusive, are now available in 26 
handy sized books, requiring only 414 feet of book 
space. 





Every lawyer realizes the importance of having in 
his library the U. S. Reports and this Edition is 
within reach of everyone. 

The prepublication price of 99 cents per Official 


volume is still in force, total cost of set $262.35 


delivered. Some lawyers are taking advantage of 
this unusual opportunity to buy a set for their home 
library. 


Write for convenient terms 
FOR SALE 
By 
THE HARRISON COMPANY 


Law Book Publishers 
42-44 E. Hunter St., ATLANTA, GEORGIA 
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1 oUnel 


laiS and the 

exempted f1 

ing to be give! 

| permit to put 
perjury 


he United States and 

issued by the authorities 
ision of the United States, 
is a suitable person 
has good reason to 
property or has 
carrying a pistol.” 

ons as to the form 
are 
pistols concealed 
yf certain off- 
persons naturally 


licensed persons 


nade < 


trictio1 Giving or caus- 
se information in applying for 
r ense to carry is made 
( Salt pur hase or possession 
punishable by not less than 

+ } 


ut the provisions of this 
Inited States or political 
to toreign governments or 


) LU 


‘S** & 
irging military or police 
he provisions apply to bank- 
shed under the laws of this 


States, or to public carriers 


the business of transporting 
ties or other valuables, provided, 
possess and use such ma- 

S purchase or possession, 
litary purposes, of silencers 

ty Chere are further pro- 

bs and xious gases, de- 

é explosives and poisonous 


gases by criminals who are beginning to resort 
to such Alteration of identifying marks 
on firearms is prohibited for obvious reasons, Ad- 
vertising of pistol or machine gun for sale or de- 
livery in any other manner than that prescribed 
by the Act is forbidden. There are additional pro- 
visions for confiscation of firearms unlawfully pos- 
sessed, carried or used, it being declared that no 
property right shall exist in such weapons. In 
case of conviction under the Act of a person not 
a citizen, the same is to be reported to the proper 
officer of the government having supervision of the 
deportation of aliens. If any part of the Act is 
declared void, such invalidity is not to affect the 
remaining portions. 


devices. 


Digest of Important Federal and State Legislation 


HE report of the Association’s Committee 

on Noteworthy Changes in Statute Law, con- 
taining an annual digest of important Federal and 
State Legislation for 1926, has been printed in a 
neat pamphlet. At the time of the presentation 
of the Committee’s tentative report to the meeting 
at Denver the 1926 sessions of Congress and the 
State Legislatures were still in progress and very 
few enactments were available for the Committee's 
consideration. However, this material was sub- 
sequently supplied and is interestingly digested and 
appended to the later report. One of the notable 
features of the legislation of 1926, we are told, is 
the contribution which has been made to the for- 
mulation of many laws by persons who were not 
themselves legislators. 
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W GRAY’S DIGEST 
of 
CONNECTICUT REPORTS 


From Kirby to vol. 99 inclusive 


With complete cross references 
to 


L. R. A. and A. L. R. 


—-o0BDe-— 


Every Point in Every Opinion 
Exhaustively Digested and Indexed 
by 


JOSEPH A. GRAY 


of the Connecticut Bar 
om - — 
Five Large Royal Octavo Volumes 
Price $75.00 Delivered 
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HIGHER EDUCATIONAL STANDARDS URGED FOR 
ADMISSION TO LAW STUDY IN N. Y. 





_— 


.ssociation—President 


ciation 


ng Inadequa 


of Appeals Holds Public Hearing at Albany at Which Prominent Members 
Years of College Work as Preparation for Law Study—Meeting Held 

ions of Bar Association of New York and New York County Law- 

Whitman Submits Memorandum for American Bar 

Up-State Opposition Develops—Striking Memorandum Show- 

cy of Present Preparation of Many Law Students—Op- 


portunities for College K-ducation 





N MA i 4th, 1927, there was a hearing held 
in t irt of Appeals at Albany, New York, 


on the proposal to raise the educational re- 
requirem« r admission to the Bar of that State. 
[his heat s hel n the petition of the Bar 
Association the Cit f New York and that of 
the New \ County Lawyers Association. There 
was a ttendance lawyers, educators 
and promi members of the profession inter- 
ested in questions involving the education of the 
lawyer. M: rge W. Wickersham, Ex-Attorney 
General nited States, Samuel Seabury, for- 
merly Judge of the ¢ Appeals, John W. 
Davis, Cl f the Committee of Legal Edu- 
cation tl Ni York Lawyers’ Association, and 
numerous 1 prominent in the profession urged 
on the Court t trong advisability of increasing 
the educatior requirements imposed upon candi- 
dates in the f the law to at least two years 
of college v Mr. John W. Davis presented the 
statement of t \merican Bar Association, as sub- 
mitted by Pt nt Whitman, urging the standards 
tor adm to the study of law adopted by 
the Associat \ very effe e address was made 
by Dr. Fred Robinson, Acting President of 
the College City of New York, dealing with 
the subject t] pportunities that now prevail 
throughout th. nited States, and especially in 
New York Stat n colleges herein are provided 
free scholai student loan associations and 
other forms for wv indigent students. 
This address ted largely of a statistical sur- 
vey of the su ted his purpose by private 
benefactors a is by State and Municipal aid. 
It left little for doubt as to the magnificent 
generosity t American people in developing 
ypportunities extending the higher education 
f the u l 
There v 1 very tantial insistence 
n the part t speakers that the examination 
s to cha ess ( lidates should take 
see before ti tudent actually enters upon his 
legal educat bstantial attention was also paid 
to the facts surrounding the activities of our busi- 
ness and s e at present, showing that the 
uirements f the modern | er are exceed- 
gly é c There was also the 
pe express highe rd of education 
uld be ref 1e er of the legisla- 
yn that ted by the various state 
vernment ed S s as well as by 
e Congres ¢ ition would 
re tor irtisan result. 


1 


Mr. George F. Canfield, of the Association of 
the Bar of the City of New York, Judge Garvin of 
the Brooklyn Bar Association, Meier Steinbrink of 
the Brooklyn Committee on Character and Fitness, 
Ignatius M. Wilkinson of Fordham University Law 
School, Dean Charles K. Burdick of the Cornell 
University Law School, and Dr. Augustus S. Down- 
ing, Deputy State Commissioner of Education, were 
among those who spoke in favor of higher educa- 
tional requirements. The New York University 
Law School, of which Frank H. Sommer is Dean, 
presented a brief on the same side. Mr. Henry W. 
Jessup, of New York City, urged an intimate knowl- 
edge of standards of professional ethics, and an oral 
examination on that subject during the first year of 
law study. Dean William P. Richardson, of the 
Brooklyn Law School, presented a brief urging 
two years study in college, or its equivalent, and 
three years of law school study. Miss Ruth Lewin- 
son spoke for the New York Council of the National 
Women Lawyers’ Association and favored a col- 
lege degree or its equivalent. 

The only opposition which developed was on 
the part of prominent members of the Bar in up- 
State counties. These members of the profession 
insisted that there was a scarcity of lawyers pre- 
vailing in the agricultural sections of the State and 
that if the requirements were raised it would result 
in considerable embarrassment to young men in 
their districts and in many places would result in 
debarring worthy candidates from the profession. 
The opposition was led by Mr. Robert Averill and 
Mr. John Raines, representing the Rochester 
County Bar Association, who filed a resolution 
adopted by that Association against the proposition. 
Mr. Raines said that a college education require- 
ment might be all right for students in the First 
and Second Appeliate Division, but that up-State 
there was a different situation, where it was impos- 
sible for many young men to obtain a college edu- 
cation. Mr. John E. Mack of Dutchess County 
also opposed the requirement of a two-years’ col- 
lege course, as did Mr. Henry W. Shidrane, Presi- 
dent of the Orange County Bar, Mr. Frank Pedlow, 
of the Albany County Bar, and Gleason L. Archer, 
Dean of the Suffolk Law School of Boston. 


Time to Determine Fitness, Character and 
Qualifications 


The memorandum submitted in behalf of the 
Association of the Bar of the City of New York 
and the New York County Lawyers’ Association, 
signed by Judson Hyatt, urged that the examina- 
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qualifications to proceed with the study of law 
should be made at the time of application and not 
after notification of his successful completion of 
the examination for the Bar; also that the powers 
of this Committee be of wider scope than at pres 
ent. We quote: 
“The present examination as to character and fitness of 
y 


4 
carried on at a time after the completion b 
and after notification 


tion of an applicant as to character and fitness and 


candidates is 
the candidate of a course in law school 
is given of his successful passing of the bar examination 
At this late time, he has made a cons ia le outlay in funds 
for law school tuition and bar examiners’ fees. This con- 
dition breeds, in the minds of the examining committee, a 
tendency to ‘stretch a point’ in the candidate’s favor. More- 
over, there is little use at this late time of asking questions 
on history, government or political theories, the structure of 
the State, or the rise of the merchant class. This sort of 
thing is unfair to the candidate and has slight bearing on 
his moral character. Moreover, it makes the committee on 
character, if it debars the applicant, an agent in discrediting 
the law school and college which has turned out the candi 
date. 

“It is therefore submitted that this examination should 
precede the study of law, however much it might tend to 
deprive the law school of fees. Further, this examination 
should bear an import that would tend to dissipate the mech- 
anistic ‘short cuts’ to the profession, and in stating this, 
we do not urge that the examination should be conducted 
upon any narrow principle, but wholly in a spirit of liberality 
in ascertaining the fitness of the candidate. If the candidate 
is a graduate in arts or science from some College or Uni- 
versity, that should tend to shorten the examination, because 
we believe, thoroughly, that modern College training tends 
to develop character. The primary requisite of character as 
well as adaptability and liberality in social relationships, which 
the College tends to give is ability and the tendency to work 
intelligently. 

“If the candidate presents no College degree, which it 
is admitted is merely presumptive evidence of fitness, we be 
lieve there should be either (a) proof furnished of High 
School graduation and, atone by a certificate of College 
or University, proof of satisfactory completion of at least 
two years’ work in value of counts, in Government (both 
comparative and our own), Economics, History, Constitu- 
tional (both Federal and State) Law, International Law, and 
in the forms of Local Government; or (b) pass an examina- 
tion in the subjects named, assuming a High School gradua- 
tion or College entrance certificate is furnished. Omitted 
these prerequisites, which we believe represent minimum con- 
ditions of entrance into the study of law, the unfitness in one 
respect would be established. 

“Of course, there is no suggestion that any law school 
may not admit students, without these preliminaries being ob- 
served, who desire merely to pursue legal studies for cultural 
reasons. 

“When, therefore, the Committee on ‘Character’ meets, its 
duty would be of wider scope than the power exercised at 
present, and, indeed, it would be a much more efficient and 
respected instrument of the State.’ 


Higher Requirements Will Be Met by Students 


Assuming that applicants will take at least 
two years of college work in political and social 
science, the memorandum expresses the view that 
“the extension of the quantum of purely legal edu- 
cation beyond that now prevailing is not necessary 
at present.” However, if no college work is re- 
quired, “the law school education as now given in 
New York City and elsewhere is in some substantial 
inadequate.” The memorandum 
now offered for ob 
proposed and 


respects wholly 
further points out the facilities 
taining the preliminary training 

declares that “the poverty of a candidate does not 
present an insurmountable obstacle, either in ob- 
taining a complete college and law school education 
at least a substantial foundation for professional 
And that the proposed higher requirements 
sug- 


or 
work.” 
will be met if they are imposed is strongly 
gested by this extract from the memorandum sub- 


+ 


mitted to the Court of Appeals by 
New York University Law School: 
‘It may interest the Court to know that, having 

for three years that we would increase our requir 
we naturally expected the last year (1923) of the Higl 
School requirement would result in an increase in the number 
of entering students. The class entering that year numbered 
711. In 1924 (with the one year requirement for 
entering class was 612, a 14% loss from 1923. In 1925 it was 
791 or an increase of 10% over 1923. 





“Most astonishing of all is the fact that in Y26 when 
the two year requirement went into effect the entering class 
was 689, a loss from 1923 of only 3%. We therefore con- 
lude that prospective law students, in New York City at least 
will meet any reasonable requirement which may be imposed 
by the law schools and/or this Court. 

“We believe that the requirement of two years of college 
work is logical because it coincides with the cleavage which 
has developed in colleges at the end of the sophomore year 


between the undergraduate and graduate subjects and methods 
of instruction.” 


Ignorance and Low Calibre of Many Applicants 


The report submitted by the Committee of 
Character and Fitness of the First Judicial Depart- 
ment is also very illuminating. This report was 
prepared and presented to the Appellate Division on 
isan, 1926, and was presented to the Court of Ap- 
peals at the suggestion of that Division. The state- 
ment of Mr. Alan Fox, dated Jan. 10, 1927, which 
that report, sets forth conditi ms as 


accompanies 
cants as fol 


to the general education of many appli 
lows: 

“No one who has not looked at these 
his own eyes and listened with his own ears to their ex 
aminations before the Character Committee could cr 
ignorance and low general calibre of the mass of boys who 
are swarming into the law, that is, the mass of the non 





college applicants. Of the more than 800 boys who were 
before the Character Committee of the First Department dur 
ing 1926 about 45% were college men. These college men 
generally appeared well fitted in character and education for 
admission. Of the balance, the non-college men, the great 
majority were very ignorant and very low grade 

York bar 


“An Applicant for admission to the New 
must, speaking generally, have graduated from an accredited 
High School before beginning law study, then graduate from 
a law school and then pass the Bar Examinat ns. Of those 
who take the Bar Examinations about 40% pass These 
boys, the 40%, then come before the ‘Committee on Character 
and Fitness,’ appointed by the Appellate Division, whose 
function it is to look over the boys and certify t 
as to their fitness for admission. 
applicant with all possible care, 
and investigators and then by a personal hearing 
no specific blot on the boy’s record, if he has 
victed of no crime or specific act of dishonesty he is 
generally passed as to character. There are many whose ap- 


the cour! 

The Committee examines each 
first through its secretary 
If there 1S 


been con 


pearance and manner make a bad impression on the Com 
mittee and whom the Committee eae like t eject if it 
could discover an appropriate ground. If, however, a boy 
has worked his way up to this point, that is, has passed 

linations, studied law at perhaps a tamily 


his Regents’ exam 
sacrifice for three years, passed his Bar 
Committee rightly hesitates to reject him merely on 
ground that his face and manner give a general impr 

of his being poor stuff, that is, of his being perhaps shi 
untrustworthy or perhaps developed l 
Committee to refuse hin 


Examinations, the 


the 


or unreliable or 
would be pretty drastic for the 





admission to the profession for which he has prepared hit 

self and change the whole current of his life merely becaus¢ 
they do not like his looks and distrust his character. There 
must be some specific blot on his record to warrant the Com 


mittee in rejecting him on character grounds and so not 
only bar him from his chosen work but put a stigma $ 


reputation. I have no doubt that we pass many boys w 
will soon be up before the Grievance Committee merely becaus« 
to serve as 


there is no specific evidence of misconduct 


legitimate basis for turning them down 

“Many boys, 
mittee as to character are 
their total lack of general elementary educ: 
al lack of education I mean that they can 
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Present Vexing Problem 


problem 
intrinsic 
competent 
this year 
r quality. Most 
small law offices 
idea that if they 
salaries 
st of them clearly 


1 vexing 
ere is n 


should not make 


ers ut after they have 
degree, we hesitate to say 
¢ " mpression of poor 


s who present a problem 
Al igh most of them are 
any examinations, some 


can hardly speak English intelligibly and show little under- 
standing of or feeling for American institutions and govern- 
ment and the history and background of such institutions. 


Should a young man be allowed to become a lawyer in our 
courts before he has become an assimilated American? 

“It is often suggested that some method be adopted for 
sifting applicants before they are admitted to the Law Schools, 





for to reject them at that stage would not be so drastic 
and serious as to reject them three years later after they 
have completed, often at great sacrifices, their law school 
course. But how can such sifting be done? Pennsylvania 
requires character affidavits before an applicant be admitted 
to law study This probably accomplishes little, for our 
experience is that anyone can secure such affidavits and that 
tor the most part they mean very little. A character exam- 
ination at the time of entering law school at say about 20, 
which is the average age, would probably result in virtually 
no rejections. Acts of misconduct which result in rejection 
usually occur at a later period. Rejection on the ground 
that the candidate seems generally unfitted to make a suc- 
ces f the law would be infrequent for the Examining 
Co ittee would doubtless feel that the boy might develop 
a lot in the next few years and that they had better give 
him the benefit of the doubt and let him try, thinking that 
the Character Committee who would examine him just before 
admission to practice could turn him down if he was then 
still unfit. A Character and Fitness examination prior to 
entering law school is theoretically desirable, but as a practigal 
matter I do not believe it feasible. 1 am inclined to think 
that about all that can be done along this line is to try 


to get the law schools themselves to discourage the boys ap- 
plying for admission who appear unfit to make a success of 
law 

‘It is perfectly clear, in my opinion, that large numbers 
are now getting into the profession who are not 
adequately educated and a good many who are not promising 
the standpoint of character. I am clear 


of boys 






p! ions from 
that solution is the requirement of an A. B. degree. If 
that is too much to hope for as yet, then a requirement 
of two years towards an A. B. or B. S. degree would 
help a lot. No single examination to test general education, 
as a preliminary to the Bar Examinations, can accomplish as 
much. Dean Pound of the Harvard Law School has said: 
‘When a student is required to have pursued at least 
two years of college work there is a guaranty that he has 


been subjected to entrance requirements and to a series of 
tests extending over a sufficient time so that he must have 
attained a certain educational standard. When attempt is 
made to substitute one general examination as a preliminary 
to taking the Bar Examinations the result is to put the 
matter in the hands of crammers. My conviction is 
that the only way in which we shall be able to insure a 
reasonably educated profession is to require the preliminary 
sifting involved in completion of a High School course and 


some portion of a college course. This will insure that 
the candidate has been subjected to a series of tests as 
to his capacity for learning and has passed them successfully. 
A substitute in the way of one general examination by way 
of preliminary to taking the bar examinations would insure 
nothing more than that the candidate has employed a pro- 


fessional crammer.’ 
“The one argument advanced against the college require- 


ment is that it would keep out the Abraham Lincolns. I 
doubt it because any boy who wants an education can get 
it nowadays as he could not in Lincoln’s time. A boy with 
the ability and energy to become another Lincoln certainly 
would get the needed education. A boy who in this day 
of many colleges and free scholarships has not sufficient 


ambition to get an education would probably be no loss to 
the profession. During the past year our Committee spe 
cifically asked every non-college applicant who appeared before 
had been prerequisite 


it whether if a college education a 

for admission to the profession he could have managed to 
secure it. Only four boys out of the more than 800 exam- 
ined replied that they did not think that they could have 
managed it and that it would have prevented their going 
into law. But even if the college requirement did bar a 
very few boys who, in spite of poor elementary education 
might develop into real lawyers, any such result would be 
offset a hundred times by the advantage of eliminating from 
the profession thousands of ignorant, illiterate applicants 


The present situation is bad. The Character Committee does 
voluntarily than 


its best and its five members devote more 

40 full days a year to the gratuitous service but they cannot, 

as the Rules now are, eliminate all the unfit and the one 

effective remedy is to put into effect a college requirement 
Aan Fox. 

January 10, 1927. 
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Girl Applicants Defended 


Mr. Fox’s allusion to the “vexing problem” 


presented by girl applicants in the above statement 


did not pass unchallenged. Miss Ruth Lewinson, 


representing the N. Y. Council of the National 
Women Lawyers’ Association, replied to it as fol- 
lows: 

“And while I am on the subject of the system as it now 
exists, may I, in this court, comment on the remarks of a 
former distinguished member of the Character Committee of 
the First Department who called attention in the public press 
to the ‘menace of the girl typist.’ No such menace exists. 

“In the last few years | ee personally interviewed, placed 
and advised more than 100 women applicants for admission to 
the bar. Of those 30 per cent were college graduates. The 
reasons why the girl typists are no menace are: First, because 
the fewest of them go into independent practice so as to in- 
fluence litigation or litigants; second, because any woman who, 
in spite of all handicaps and barriers, is earnest enough to 
study law and does study law, learns in her stenography job 
the forms, the routine, the rules of practice; and, third, be- 
cause there is no finer training, in my opinion, for a future 
lawyer than the constant sitting in when legal documents are 
drawn, when testimony is taken, when wills are executed. 

“The average male law clerk while serving his clerkship 
sefves papers, files papers, answers calendars and occasionally 
looks up a point of law. The stenographer, and I speak now 
of one who has studied law, sits in when wills and contracts 
are drawn, frequently is called upon to witness a will, and she 
sits in when memoranda of law are woven together by an 
experienced attorney into a trial or an appeal brief or an 
opinion. For many years to come there will be no menace 
from that source.” 


By Way of Illustration 


Chairman Agar, of the Committee on Character 
and Fitness of the First Judicial Department, at- 
tached the following transcript of an examination 
of an applicant by his committee to his letter trans- 
mitting the report to Chief Judge Cardozo of the 
Court of Appeals: 


Q. Why didn’t you go to college, Mr. ———— 

A. Well, when I graduated from High School I was almost 
21, and thought I wanted to go right into law school. 

Q. You wanted to make haste? A. Make haste; yes, 
sir. 

Q. Do you do any reading outside of the law, in order 
to make up for the lack of a college education? <A. No, 
sir. 

Q. Nothing at all? A. No, sir. 

. You have read American history, haven’t you? A 
In High School. 

Q. Not since then? A. Not since then 

Q. Any English history? A. No, sir. Only during 
the school period, and a little bit we got in High Sc shool 

Do you know what the Bill of Rights is A. I 
think—no, sir; I can’t just recall it now. 

Q. And the Magna Charta? A. That was a document 
sent to the American colonies by England. 

Q. What's that? A. A document sent by the English 
government here, before the Revolutionary War, and they 
tried—and the people here rejected it. I don’t know what 
it contained. 

Wasn't it a document that was granted by one of 
the English Kings to the Barons? A. (No answer.) 

Q. You don’t remember? A. No, sir 

Q. Do you know what the Articles of Confederation 
were? A. They were the forerunners of the Constitution 
They had the power to tax but they did not have any 
power—they had the power to levy taxes, but had no power 
to collect them. And then they had the Constitution. They 
didn’t have teeth in it to put it into effect 

. And what document superseded the Articles of Con 
federation? A. The Constitution. 

Of the United States? A. Yes, sir. 

Q. What was the difference in the policies between 
Jefferson and Hamilton, on the theory sf Constitutional con- 
struction? A. Jefferson was for the democratic policy, a 
policy by the majority of the people; and Hamilton was, if 
I recall, was for a policy by the higher—what I mean by 
that, by the minority of the people, the rich people. Jefferson 
was for all the people. 
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Q. Do you know who Edmund Burke was? A. No 
Q. Lord Mac auley? <A. No, sir. 


Q. Who was Andrew Jackson? <A. He was a leader, 


a general in the Confederate Army. No. He was President of 
the Confederate States; succeeded—— 
Q. That was Jeff Davis, wasn’t it? A. Yes, sir, Jack- 


son was a Confederate General in the Confederate Army 
during the Civil War. 
Q. That was Stonewall Jackson. A. Yes, sir 


Q. We are speaking of Andrew Jackson now. Wasn't 
he a President of the United States? A. Yes, he was. 

). Did he fight in any great battle in which the United 
States was Benno A. War of 1812. 

Q. That’s right. What was the name of the battle? 
A. I don’t recall. 

Q. Do you know who Daniel Webster was? A. He 
was a United States Senator. 

Q. From what state? A. I think he was from New 
York. 

Q. No M: assachusetts. Do you remember who John 
C. Calhoun was? A. He was a United States Senator from 
South Carolina. 

Do you know what great work on government was 
written by Hamilton, Madison and Jay? A. No, sir. 

Q. Tell us all you know about James Madison? A He 
was president of the United States. 

Did he have anything to do with the drawing up 
or adoption of the Constitution? A. Yes, sir. He was one 
of the first who helped Hamilton in drawing it up 

Q. Well, what part did he play in connection with it, 
if any. A. I think he helped Hamilton in writing it—the 
whole Constitution. He reviewed it after it was written 


Q. Where was the—rather, in what body was the Con- 


stitution drawn up. A. I don’t just know what you mean 
by that. 

Q. Well, can you tell us the story of the drawing up 
and the adoption of the Constitution? A. Well, they met 


in Philadelphia 
Q. Who met? A. Hamilton, Madison, Adams. 


Q. Well, what body was this that met there? A. Rep- 
resentatives from each of the original thirteen states 

Q. What would you call this meeting? A. The Fed 
eral Constitution. No. 

Q. What was the answer, did you say? A. The Fed- 
eral Constitution meeting. 

Q. You don’t mean that the meeting that adopted the 
Constitution was called the Federal Constitution? A. No. 


Q. Well, do you know how many states had to adopt 
the Constitution in order to have it become the Constitu- 
tion? A. I believe it was two-thirds of the thirteen states. 

Q. Passing on a little further—do you know who was 
President of the United States during the War of 1812? 
A. (No answer). 

Q. Can you name any incident at all that took place 
during the War of 1812, any military action or any other 
incident of the war? A. The blowing up of the Maine— 
battleship Maine—at Manila. 

Q. Do you know from what country the United States 
made the Louisiana Purchase? A. France 

Q. Under what President, American President was that 
done? A. I think it was under Monroe. 

Q. Do you know what the territory was that the United 
States acquired ? A. I think it was west of tl 





he Mississippi 
to the Rockies, and up north to about North Dakota now. 

Q. Do you happen to remember about how much the 
United States paid for that territory? A. No, sir, I do not 

Q. Do you know whether any one of the American 
Presidents was ever impeached? A. I think Buchanan 

Q. Well, now, transferring the questioning just a little, 
can you name any one of the great English Prime Ministers 
who held office in the nineteenth century? A h 
them, but I can’t recall his name. It is on the tip of my 
tongue. 

Q. Well, can you name any one of the great English 
Prime Ministers of the eighteenth century A. No, sir 

Q. Do you happen to remember who any of the great 
English statesmen were about the time of the American 
Revolution? A. Pitt was a statesman, I recall 

Q. Well, tell us all you know about him. A. Well, he 
got up in the House of Commons and made a speech in 
favor of the colonies, saying that they should not be taxed 
without representation—they were part of the English oo 
ment and should have representation in the House of Lords 
and Commons 

Q. Do you know what position in the English govern- 
ment Disraeli held? I think he was Archbishop 
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wn ». ow on you : Paeml ¢ . a of graduation from a law school which requires as 
Met dl gy oe o ~~ ae : a condition of admission at least two years of study 

C n you tell me any of the men that took ina college.” It reviews the action of the Associa- 
par er names of any of the tion in regard to this important matter, beginning 
ae fA. No, uid not with the request, in 1913, that the Carnegie Founda- 

‘ . Wa I jury system was set See , . , 
‘ Saat toll bade tion for the Advancement of Teaching, make a 
( one what the origin of Study of legal education, extending through the 
the A. activities of the section on Legal Education and the 
. ; : , na Grand Jury Special Committee appointed by it, and concluding 
0 ; a roue te with the approval of the standards recommended by 
A | eters tu urt the section at the Cincinnati meeting of the Amer- 
( ‘ hat writ is? A. ican Bar Association and the subsequent confirma- 
N tory resolution passed at the special meeting of 


American Bar Association's Position Stated 





The 1 randum submitted by President 
Whit m an Bar Association, starts 
with the « t leclaration that “The American 
Bar As t is of the opinion that every candi- 
late for ion to the Bar should give evidence 


CONSTITUTIONAL 


The Subject of Taxation—Four 
Business or Property 


1908 as to Measurement of Valid Subject 
Business Not Directly Taxable—Significance of Frick vs. 


sar Association Delegates held in Washington, D. 
C. in February, 1922. The standards adopted by 
the Association are also set out in full, and a copy 
of the full report of the Special Committee above 
referred to was submitted along with the memoran- 


dum 


ASPECTS OF TAXATION 


Tests Devised by Court to Determine Whether Tax Falls on 
Measure of Taxation—Views of U. S. Supreme Court Prior 


of Taxation by Property or 
Pennsyl- 


vania—Lines of Future Development 


By E_tcANoN ISAACS 


OF th 


N examining the constitutionality of a tax, per- 
| haps th t step we must take is to find the 

subject o1 the tax falls The subjects of 
taxation are to be three and only three, namely, 
persons, busi ind property Those on persons 
usually take 1 form of capitation or poll taxes. 
Those on business are and may be con- 
sidered to | r for the use of a privilege. Those 


on property ther imposed on tangibles, or on 
intangible ‘edits, franchises, good-will or 
going vz 

Cons es have at times, but not 


" 


often, beer ered for personal taxes. The 


principal qu hich arises in connection with 
them is one of lictior In the case of business 
and property t n the other hand, it has often 
been nece al { r1' ke the mmerce, due process 
and 1uses of the Federal Consti- 
tut ion ‘an l, it business and property acquired 
a high degre: rotection against state taxes. 

The condit under which this protection is 
applied, ] we mer ver, oreatly for the two. 
An illustratior f the difference under the com- 
merce clause nd i1 Well Fargo & Co. Ve 
Nevada,’ v sessor | mistake entered a 

*Mr. Is a is ent ne gr t work at the Harvard 
Law Sch 

1 This < ess and Prop 
erty The Subject and 
Measure , 192 

9 Se T S 
avo 


e Cincinnati, Ohio, Bar* 


property tax on the duplicate as one on business. 
The court said :* 

The difference is vital, for, consistently with the 
commerce clause of the Federal Constitution, the state 
could not tax the privilege or act of engaging in inter- 
state commerce, but could tax the company's property 
within the st: ate, although chiefly employed in such com- 


merce, 
A similar distinction must sometimes be made 


in the case of state constitutions. A provision in a 
state constitution requiring uniformity may invali- 
date a property, but apparently under similar cir- 
cumstances not a business tax.® 

1. The Subject of Taxation* 

It becomes, therefore, of importance to de- 
termine whether a tax falls on business or property. 
The name which the legislature gives will not al- 
ways help for this purpose.’ In fact, it may arouse 
suspicions. Nor will the wording of a statute be 
determinative because not infrequently a tax os- 
tensibly on business when examined turns out to 
be really on property. To make the differentiation, 
the courts have devised four tests, namely, (a) own- 
ership, (b) use, (c) commutation, and (d) addition 
of taxes 

(a) Ownership. In Dawson v. Kentucky Dis- 


tilleries Co.,* Kentucky levied an annual license tax 





4 S. at page 167 
5 v. Kent a Distilleries Co., 255 1 S. 288, 41 Sup 
Ct. 272 
6 *ss and Property Taxes,” 36 Yale Law Journal 195 
192¢ 
7. Galveston, Harrisburg & San Antonio Ry. v. Texas, 210 U. S 


217, 227, 28 Sup. Ct. 688 (1908) 
8 255 U. S. 288, 41 Sup. Ct. 272 (1921) 
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on every person engaged in the business of manu- 
facturing whisky or in the business of owning and 
storing it in bonded warehouses in the state at the 
rate of fifty cents a gallon for all whisky either 
withdrawn from bond or transferred in bond from 
Kentucky to points outside the state. The statute 
called the tax a license; the wording used indicated 
the subject was an occupation, but on examination, 
the court found none of the characteristics of an 
occupation tax. The incidence was not on the 
occupation of warehouseman, and the business of 
owning and storing whisky in bond was not made 
taxable. Nor was the tax imposed on owning, stor- 
ing and removing whisky from bond or on the 
business of removing liquor owned. The thing 
really taxed was the act of the owner in taking his 
property out of storage into his own possession, 
and? 

to levy a tax by reason of ownership of property is 

to tax the property. 

(b) Use. While just as important as the own 
ership of property, is the use by the owner, use, 
except possibly in cases where the sole purpose to 
which property can be put is taxed, is generally 
considered a privilege. A tax, therefore, on the 
use of a privilege is a tax not on property but on 
activity or business. In Oliver Iron Mining Co. v. 
Lord,’® where an annual tax of six per cent of the 
value of ore mined during the preceding year was 
imposed on all who were engaged in the business 
of mining or producing ore, the Court said: 

Obviously a tax laid on those who are engaged in 
that business, and laid on them solely because they are 
so engaged, is an occupation tax. 

It was contended in this case that the subject taxed 
was really property, but the Court said: 

We think the tax in its essence is what the act calls 
it—an occupation tax. It is not laid on the land containing 
the ore, nor on the ore after removal, but on the business 
of mining the ore, which consists in severing it from its 
natural bed and bringing it to the surface where it can 
become an article of commerce and be utilized in the in- 
dustrial arts. 

Perhaps at this point should be noticed the dil 
ference between a tax (a) for the use of a privilege, 
(b) on the use of a privilege, and (c) on the privi- 
lege itself. The first is a license tax. The second 
is a tax on business or activity and is generally 
called an excise. The third, on the privilege 
itself is a tax on a valuable property right, 
on a commodity, as it has been called, and 
is a tax on property. The most general form 
of the third is a tax on the franchise to be a 
domestic corporation or to do business as a foreign 
corporation, a form of intangible property. The 
term “franchise,” however, is frequently used to 
describe the excise or license distinguished above. 
In this paper, the term refers only to a tax on the 
property right. 

The distinction between a tax on the privilege 
itself and on the use of the privilege has not always 
been easy to make. In Ozark Pipe Line Corpora- 
tion v. Monier,’* an annual “franchise” tax was 
imposed on a corporation equal to one-tenth of one 
per cent of the par value of capital stock and sur- 
plus employed in business in the state. The ma- 


jority opinion emphasized the business element and 


9 255 U. S. at page 294 

10. 262 U. S. 172, 43 Sup. Ct 26 (1923 
11. 262 U. S. at page 177 

12. 262 U. S. at pag f 

18. 266 U. S. 555, 45 Sup. Ct. 184 (192 


held the tax was on interstate business. Mr. Justice 
Brandeis, dissenting, emphasized the element of 
privilege, saying, “It is laid upon the privilege of 
carrying on business in corporate form,” and con 
strued the tax as involving a tax on a franchise as 
property. 

(c) Commutation. In cases where neithe1 
ownership nor use seem to indicate what the sub 
ject taxed is, there are often other elements which 
can be examined into. One of these is commuta- 
tion. If a tax is in lieu of all others, it is generally 
considered to fall on property. There is no reason 
why a tax in lieu of all others should be considered 
to fall on one rather than on the other, but the 
courts have taken the view that property must be 
taxed first. In United States Express Co. v. Minne 
sota,”* it is said :** 

The statute itself provides that the assessments under 

it “shall be in lieu of all taxes upon its property.” In 
other words, this is the only mode prescribed in Minnesota 
for exercising the recognized authority of the state t 
tax the property of express companies as going concerns 
within its jurisdiction. If not taxed by this method, the 
property is not taxed at all. 

(d) Addition of taxes. Conversely, as we should 
expect, a tax in addition to all others falls on busi- 
ness. In reference to the statute in Choctaw, 
Oklahoma & Gulf R. R. v. Harrison'* which it was 


contended imposed a tax on property, the Court 
+17 


said 
Its very language imposes a “gross revenue tax which 
shall be in addition to the taxes levied and collected upon 
an ad valorem basis” the manifest purpose is to 
reach all sales and secure a certain percentage thereof 

There are, however, three classes of property 
which can be taxed before an additional tax will 
alw ays be held to fall on business. There is first, 
the physical property such as the tracks, rolling 
stock or depots of a railroad. There is secondly, 
the franchise to be a corporation or to do business 
which is often very valuable. That a tax must not 
amount to more than the ordinary tax on property 
is said in St. Louis Southwestern Ry v. Arkansas" 
not to 

mean, as is contended, that because of the Fourteenth 
Amendment, a state may not, in addition to the imposi- 
tion of an ordinary property tax upon an instrumen 
tality of interstate or international commerce, impose a 
franchise tax ascertained by reference to the property of 
the corporation within the state, including that employed 
in interstate commerce. 

Finally, a property tax may be imposed on the 
corporate excess, the value over and above the value 
of the physical property and franchise, which arises 
from use of property as a unified concern. The 
principal problem which is presented in connection 
with the third type is to find its location. Is it lo- 
cated wherever the corporation does business or at 
the home office? And if it is not a value incidental 
to the tangible property as in the case of railroads, 
but becomes the predominant element of value, ex- 
ceeding by far the physical assets, as in the case of 
an express company, is it still taxable as property? 
\ll these questions have already been considered.’® 

No doubt, additional property taxes of the three 
types could be added to those already levied unless 
there is a provision in a state constitution against 


double taxation. Such taxes could be added, pos- 
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Postal Telegraph payer does a unified business in several states, the 
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tax upon 


hed, namely, that the 


property or a 


by reference thereto. 
are taxed up to 


tax must fall on 


question arises whether the measure for a tax on 
the local property or store should be restricted as 
before to the subject taxed or even to elements lo- 
cated in the taxing jurisdiction, or whether it can 
be based on the total wealth of the taxpayer from 
ail sources derived, that is, treated, to a certain 


the business is of a extent, as a personal tax.** Stated in this way the 

answer seems self-evident that the measure should 

( be taxed if a statute be restricted to the local subject. The Supreme 

( even with one tax, Court of the United States prior to 1908, however, 

e r to in order to de- did not take this view. It felt that a valid subject 

( é falls, a complete tax- of taxation could be measured by property or busi 
( st n interpretation of a ness which could not be taxed directly. The prin- 


cted 18 


If it is considered, 


l interstate com- 


The Measure of Taxation 


quires, 


a tax falls has been 
nevertheless, 


is not ruled out as 


untouchable property, 


ciple was that a measure whether for a tax falling 
on business or on property, could be based on capi- 
tal stock, gross receipts, income, tangibles or in- 
tangibles not limited in any way to the taxing 
jurisdiction. The relation of the subject and meas- 
ure in these cases, arose in four ways: (a) local 
property measured by untouchable property, (b) 
local property measured by interstate commerce, 
(c) local activity measured by interstate commerce, 


he ‘ ~J ver “? * s 
e taxed because it and (d) local activity measured by untouchable 
utional provision, the property. 
) re f he aw “Tr ' 
© me € of the tax. Under (a) Local property measured by untouchable 
ued, 1tW as Oe neces- property. The principle that a tax on a valid sub- 
rts probably did not ject could be measured by untouchable property, 


had a measure dis- 





C eve ; seems to have arisen first in the case of a state tax 
ec Where they did recognize on a franchise to be a corporation which was meas- 
, the se was usually to ured by property invested in federal securities. It 
unimit ¢ leasure was not really was, of course, established that a state could not 
means for determin- tax federal securities directly, but the question was 
r whether a state could levy a tax on a valid subject, 
LO the measure, which the state franchise, and measure it by these securi 
tang , capital stock, gross ties. Since it was true, the tax was not on the 
les, and purchases, securities themselves or on money invested in them, 
S BS, a tandard of value, an the Supreme Court took the view that this measure 
pie e re be considered. A ment was permissible. It said in Society for Sav 
ite a ad valorem tax On ings y. Coite,2* where deposits used as a measure 
. 7 a TR eres , ‘ <a 
es that the rate Of were invested in federal securities: 
xe ly made up of Reference is evidently made to the total amount of 
ns and probable deposits on the day named, not as the subject-matter for 
‘ ‘ re computed This assessment, but as the basis for computing the tax re 
te imposing an ad quired to be paid by the corporation defendants 
fi : consideration, fix This relation was also sustained in Home Insurance 
ce pplied to an auto- Co. v. New York.” 
$1,000 te gives a tax of (b) Local property measured by interstate com- 
It appear that there merce. It was, also, very easy to extend the same 
x listinct from the principle to cases where a state franchise was taxed 
( itter, however, we as property and the measure employed was inter- 
I ( the subject taxed, state commerce. This relation seems to be the 
th $1,000 he measure used and basis of Maine v. Grand Trunk Ry.,* where the 
ied he measure that gives Court called the tax an excise, but treated it as a 
x $ Like the case of a local tax on intangible property. It criticized the hold- 
é e, t is also probably no_ ing of the lower court that the tax was a regulation 
o « the two charac- of commerce and said :* 
S é i itever its torm, This ruling was founded upon the assumption that a 
S terms of the par- reference by the statute to the transportation receipts and 
. to a certain percentage of the same in determining the 
- — 7 , amount of the excise tax, was in effect the imposition of 
¥ Hers ore than one the tax upon such receipts, and therefore an interference 
where one tax- with interstate and foreign commerce. But a resort to 
those receipts was simply to ascertain the value of the 
( business done by the corporation, and thus obtain a guide 
5 ‘ 14) delity and Columbia Trust Co. v. Louisville, 245 U. S. 54 
M .S Ct. 218 t. 40 (1917). Cf. also Union Transit Refrigerator Co. v 
= 199 U. S. 194, 26 Sun. Ct. 36 (1905) and Professor Beale's 
\ 6 f imbia Law f the question in “Jurisdiction to Tax,” 32 Harvard Law 
: bjects under Review 587, 592 (1919) and “Progress of the Law, 19238-1924 Taxa 
Taxes and the tion,” 38 Harvard Law Review 280, 283 (1925) 
( Law Review, and 26 6 Wall 594, 608 (1867). 
e be published in 27. 184 N. Y. 594, 10 Sup. Ct. 598 (1890) 
~ sidered sepa 28. 142 U. S. 217, 12 Sup. Ct. 121 (1891) 
29. 142 U. S. at page 228. 
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to a reasonable conclusion as to the amount of the excise 
tax which should be levied; and we are unable to perceive 
in that resort any interference with transportation, do- 
mestic or foreign, over the road of the railroad company, 
or any regulation of commerce which consists in such 
transportation. 

The same relation has since been used fre- 
quently in the cases of taxes on franchises*® and 
even for a subject of tangibles. In Pullman Co. 
Richardson,”* where the latter is found, it is pointed 
out clearly :*? 

In taxing property so situated and used a state may 
select and employ any appropriate means of reaching its 
actual or full value as part of a going concern,—such as 
treating the gross receipts from its use in both intrastate 
and interstate commerce as an index or measure of its 
value—and if the means do not involve any discrimina- 
tion against interstate commerce and the tax amounts to 
no more than what would be legitimate as an ordinary 
tax upon the property, valued with reference to its use, 
the tax is not open to attack as restraining or burdening 
such commerce. 

(c) Local activity measured by interstate com- 
merce. When, however, we come to apply the un- 
limited measure in the form of interstate commerce 
to a tax on local activity, we come to a relation 
where not only both elements of the tax are homo- 
geneous, but where also a complication appears in 
that the measure, interstate commerce, has often 
been the subject of taxation itself and as such has 
been given a high degree of constitutional protec- 
tion. It is true the legality of the relation is recog- 
nized in Hump Hairpin Mfg. Co. v. Emmerson,** 
where it is said :** 

While a state may not use its taxing power to regu- 
late or burden interstate commerce, . on the other 
hand, it is settled that a state excise tax which affects such 
commerce, not directly, but only incidentally and remotely, 
may be entirely valid where it is clear that it is not im- 
posed with the covert purpose or with the effect of de- 
feating federal constitutional rights. As coming within 
this latter description, taxes have been so repeatedly sus- 

tained where the proceeds of interstate commerce have been 
used as one of the elements in the process of determining 
the amount of a fund (not wholly derived from such 
commerce) to be assessed, that the principle of the cases 
so holding must be regarded as a settled exception to the 
general rule. 

[The legislatures, however, which rarely dis- 
tinguished the subject from the measure, were diffi- 
dent about using the relation because of its invalid 
appearance. Whenever they did enact a statute 
measuring activity by activity, they provided for a 
localization of the elements composing the measure 
to the state.*® 

In fact, in the one outstanding case where the 
experiment of a measure based on interstate com- 
merce for a tax on local activity was tried, namely, 
Galveston, Harrisburg and San Antonio Ry. v. 
Texas,** the Supreme Court considered the un- 
limited measure of interstate commerce for local 
activity and rejected it. The tax in this case was 
really on local business. The statute indicated this 
was the subject taxed and four dissenting judges 
took the same view. The measure, however, was 
interstate commerce. Now, as Mr. Justice Holmes 
had pointed out, there is not much difference be 

30. U. S. Express Co. v. Minnesota, 223 U. S. 335, 33 Sup. Ct 
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tween a tax on a valid subject measured by a per- 

centage of interstate business and a tax on a per- 

centage of interstate business itself. The Court 

was never really faced with the problem in this 

obvious way in the other relations considered. In 
the Galveston case, however, the point was forcibly 
brought out that the use of an unlimited measure 
enabled the states to do indirectly what they could 
not do directly, and that all the protection thrown 
about interstate commerce by the Court would ac- 
complish very little, if an unlimited measure for 
local business could be used. 

The problem was how to get around the firmly 
established historical principle that a tax on a valid 
subject could always be measured by elements 
themselves not taxable. This principle could not 
be easily abrogated and still less could it be ignored. 
The answer which the Court gave was to adopt the 
eg ee expedient of holding oot the tax imposed 
by the legislature in the Galveston case was really 
not on the subject it purported to be on, namely, 
local business, but was in fact, on the element we 
recognized as tte measure, interstate commerce. 
The Court said :*7 

The distinction between a tax “equal to” one per cent 

of gross receipts and a tax of one per cent of the same, 
seems to us nothing, except where the former phrase is 
the index of an actual attempt to reach the property and to 
let the interstate traffic and the receipts from it alone 
We find no such attempt or anything to qualify the plain 
inference from the statute taken by itself. On the con- 
trary, we rather infer from the judg ment of the state 
court and from the argument on behalf of the state that 
another tax on the property of the railroad is upon a 
valuation of that property taken as a going concern. This 
is merely an effort to reach the gross receipts, not even 
disguised by the name of an occupation tax, and in no 
way helped by the words “equal to.” 

This solution of the problem, however, was 
obviously unworkable. It ignored the difference 
between the subject and the measure and miscon- 
strued the function of the measure. It could hardly 
be applied again. Still a proper answer was very 
important. In fact, the question presented one of 
the most difficult constitutional problems of the 
last fifteen years. The next time a case involving 
the relation arose, therefore, the Court adopted 
<r device. In Western Union Telegraph Co. 

Kansas®* and Pullman Co. v. Kansas*® it recog- 
ied and admitted that the tax was on local ac- 
tivity where it fell, but held that when an unlimited 
measure was used which, in these cases, was capi- 
tal stock representing property owned outside the 
state and interstate business, that the tax was 
shifted, as it were, to the unlimited measure and by 
virtue of this shifting became invalid. In the Pull- 
man case it is said :*° 

‘ That the requirement that the company, as a 
condition of its right to do intrastate business in Kansas, 
should, in the form of a fee, pay to the state a specified 
per cent of its authorized capital, was a violation of the 
Constitution of the United States, in that such a single fee, 
based as it was on all the property, interests and business 
of the company, within and out of the state, was, in effect 

a tax both on the interstate business of that company, and 

on its property outside of Kansas. 

(d) Local activity measured by untouchable prop- 
erty. But manifestly this solution of the problem 
was just as unsatisfactory as the one adopted in 
the Galveston case although, it is true, it did not 
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4 do quite as much violence to the statute. Its princi- Horn Silver Mining case), that it may not be meas- 
pal defect lay in the fact that it failed to dispose ured by untouchable property and interstate com- 
of the difficulty presented by the valid use of the merce (the Western Union and Pullman cases), that 
unlimit ure. In fact, not only was the rule it may be measured by untouchable property 
of the ut ted measure not affected by the West- (the Flint case), that it may not be measured 
ern se, it received its clearest enunciation by untouchable property consisting of tangi- 
| two ye ter in Flint v. Stone Tracy Co., acase bles (the Frick case). Or, considering the valid 
in v leral business tax was measured by subject of local property we find that this may 
property ested in non-taxable securities and be measured not only by interstate commerce 
pi ed in the business taxed. In this (the Richardson case), but also by untouchable 
ise the t said :* property (the Home Insurance case). 
Il settled by the decisions of this Of course, the nature of the confusion which 
reign authority has exercised the it has always been felt existed, could not become 
a a ogg A nes tae te aernge «= Peg emp oe patent until we reduced the statutes to a common 
ba ge Ban tt 7 Ry Te ae pact oF n denominator on the basis of the subjects taxed, and 
part { ty wi tself considered is non- the cases to their lowest terms on the basis of the 
taxabl subject and measure used. It was, no doubt, a 
his confused state for failure on the part of the courts to analyze the 
some ti! Court repeatedly saying that each underlying elements that were common to all the 
ise must ecided on its own facts and that no cases that caused the difficulty we are now experi- 
renet could be applied to all the cases. encing. 
In 1925, |] r, a new point of attack was pre- As to the future, the development which will 
sented in t se of inheritance taxes—taxes which take place seems fairly clear. It will be along the 
are in eff nact. In Frick v. Pennsylvania,“ lines of the Frick case, with a restriction of the 
an inheritat tax was levied by Pennsylvania on elements constituting the measure to the taxing 
the transfer property of a decedent who had jurisdiction. But the method by which this will 
been dot n the state. Besides real and per- be accomplished is not so clear. It is too much to 
sonal t Pennsylvania, the estate included ask of the Court to adopt outright the principle that 
tangible | ilty in Massachusetts and New a tax on a valid subject cannot be measured by 
York. It een generally held in the case of elements which themselves are not taxable. This 
inheritance 1 s, that the state of the domicil solution would be desirable, perhaps, but it jis 
could I . tax because a universal succession was doubtful if the Court would adopt it. Rather the 
considered to take place there. In addition, it had method which will be followed will be to apply the 
been held that the state where the situs was could new principle to concrete cases as they arise by 
levy an inheritance tax because of its jurisdiction way of’ exception to the general rule. In time, this 
over the property. When, therefore, Pennsylvania procedure will move the line of the decisions com- 
levied an inheritance tax measured by all the prop- pletely into new territory. Until this is done, 
erty of the lent, the Court first had to decide however, it is evident that the confusion that char- 
the question whether Pennsylvania could levy a tax acterizes the subject at present, will continue. 
because of the micil of the decedent, and meas- 
ure it by 1] rty not located in the state. It valtitiemnstaniiddiidadini 
answered tl stion by rejecting this basis for 
an inheritat except in the case of intangibles. 
y The other | aiite the situn of ins Tae WHERE THE JOURNAL IS ON SALE 
property in nnsylvania, it also considered, and 
limited the 1 ure for a tax on the transfer of The American Bar Association Journal is on sale at the 
this property to the property located in the taxing following places: 
state itself permit the inclusion of untouchable 
d elements in t easure, it said, would be* 
an but the equivalent of saying it was admissible to measure New York, Brentano's, 1 W. 47th St. 
1e the tax by a st rd which took no account of the dis- 
1s tinction bet it the state had wer to tax and what 
= it had no m to tax and wil necessarily operated to 
< make the an t of the tax just what it would have been Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
os had the state f inclu led what was excluded by the News Co., 31 West Monroe St. 
Constitutior ground, 1 ur opinion, is not tenable. 
It would oper way for easily doing indirectly what 
is forbidden t ne directly, and would render im 
portant constit | limitations of no avail Denver, Colo.—Herrick Book & Stationery Co., 934 
the f7 therefore, it seems to be held Fifteenth St 
: hat the tax ilid subject cannot be measured 
, by elements t lves untouchable. 
i We car from the foregoing examination Los Angeles, Calif—The Jones Book Store, 496-428 
that the stat the law on the use of an unlimited W. 6th Se. 
oP measure for a 1 is uncertain. If we make a list 
em f holdings it me of the cases that are still cited 
in s authorit find that a tax on local activity Detroit, Mich.—John V. Sheehan & Co., 1550 Wood- 
rt ay be me by untouchable property (the ward Ave. 
41.220 | s : Ct P (1 Horn Silver Mining 
the 43. 280 | ee ao ' Baltimore, Md.—The Norman, Remington Co., Charles 
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By ANDREW R. SHERRIFF 
Member of the Chicago Bar 


generation of lawyers became acutely aware of 

the fact that the newspaper men had apparently 
forgotten all they ever knew about the necessary 
formalities to be observed in publishing their mat- 
ter touching the courts. In private the members of 
that learned profession were sorely disposed to fret 
and chafe about the daily assaults on their sense 
of propriety, but the first overt act on their part 
was probably the setting up by the Chicago Bar 
Association of its “Committee on Relations of the 
Press to Judicial Proceedings.” 

It can easily be imagined that this novice of a 
committee was at a loss to decide on means and 
methods, and so it continued year after year with- 
out accomplishing anything more than a series of 
tentative reports which, being necessarily candid, 
could never muster a majority willing to sign them; 
while the evils aimed at were becoming more and 
more frequent and degrading to the judiciary. 

But the long road at last reached a turn, for 
meanwhile a strong and enterprising newspaper 
concern in Chicago established a “school of journal- 
ism,” and in a course of public lectures it listed 
one to be given by a member of this committee who 
had shown persistent loyalty to its purposes. The 
discarded reports now became useful, for they con- 
tained a mass of clippings which, when compiled 
into a lecture, made abundant evidence of journal- 
istic offenses, and a shocking exhibition. But the 
big newspaper and its fellows in the town were 
broad-minded; they saw the point, and made the 
exposure of their sins a subject of lively published 
comment. At last the lid was off. 

That was three years ago. Other committees 
and discussions sprang up in other bar associations ; 
lectures in other schools of journalism, and various 
published articles on newspaper abuses of the 
courts, became frequent throughout the country. 
The Association of the Bar of the City of New 
York staged a public joint discussion participated 
in by leading lawyers and editors. But differences 
of opinion were rife, and apparently irreconcilable; 
the judicial and ethical views of the bar seemed 
totally incompatible with the freedom of the press 
openly avowed, and the commercial values quietly 
conserved, on the part of the fourth estate. 

However, the sentiments were organizing and a 
first concrete result was soon forthcoming. It was 
generally considered that the practice of photo- 
graphing persons and scenes in court, and the pre- 


vailing manner of publishing them in the news- 
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papers, constituted one of the most offensive and 
harmful of the practices to be abated. The judges 
of the state courts in Chicago were evidently of 
this belief, for the combined full benches compris- 
ing about forty-five judges, adopted this general 
rule: 

“No photographs shall be taken in any court room 
over which this court has jurisdiction or control, nor so 
close to such court room as to disturb the order and decorum 
thereof, while the court is in session or at any other time 
when court officials, parties, counsel, jurymen, witnesses or 
others connected with proceedings pending therein are present.” 

The advantages of such a standing rule on this 
troublesome subject, backed by the entire bench, 
are obvious; particularly in establishing a general 
regulation, and in protecting each individual judge 
with the combined authority of the constituent 
bench against the personal importunities of the 
press photographers. The evil of newspaper photo- 
graphs has to a great extent been abated in Chicago 
as a result of this rule of court and the principle 
which it represents ; it could of course be eliminated 
entirely by the loyal adherence of all the judges 
to the rule. But among so many there may natur- 
ally be a few who do not grasp its full significance. 

In the course of this recent agitation the Con- 
ference of Bar Association Delegates has organized 
its “Committee on Co-operation between the Press 
and the Bar” whose purpose is well stated in the 
title; its members now are Andrew R. Sherriff, 
chairman, Chicago; Charles A. Boston, of New 
York; Andrew A. Bruce, of Chicago; Wendell H. 
Cloud, Kansas City, Mo.; Julius Henry Cohen, New 
York; Thomas H. Franklin, San Antonio, Tex.; 
Arthur W. Cupler, Fargo, N. D.; Vernon R. 
Loucks, Chicago; R. Allan Stephens, Springfield, 
Ill. This committee has had palpable occasions for 
action, and excellent material to use. 

The last few months have been pro 
did and sensational cases in the courts, especially in 
the eastern centers. Several criminal and divorce 
cases have supplied copious matter susceptible of 
vast and lurid expansion at the hands of certain 
classes of newspaper experts. Competition among 
them and the publishers of their sheets to breach 
all previous limitations of indecency (and exceed 
all circulation statistics) carried many of them to 
unprecedented and appalling extremes. Certain 
judges seemed impotent or insensate. The courts 
as sewers of human filth were being widely adver 
tised. 

In the midst of the tumult a different voice was 
heard. It came from Judge Eugene O’Dunne sit- 
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citizenship to these extraordinary culprits, and in 
the case of the newspaper men, the further em- 
phasis of a jail sentence for each of them, and a 
$5,000 fine in addition for the managing editor. 
That proceeding has since been approved in its 
entirety by the Maryland Court of Appeals, with 
an opinion, entitled Ex parte Sturm and others, 
filed January 21st, 1927, which all lawyers and per- 
haps many editors would delight to read; it is due 
to appear in the Atlantic Reporter. 

But the ultimate achievement of Judge 
©’Dunne throughout these drastic experiments was 
to develop a spirit of mutual understanding and 
co-operation between the newspaper men and the 
courts of Baltimore. It is best disclosed by his 
own words. In commenting on the case recently, 
when the fine was paid and the sentences served, 
Judge O’Dunne is thus quoted in the Baltimore 
News: 

“These contempt cases (for taking and publishing photo- 
graphs) were thrust upon me in a sudden emergency arising 
out of the trial of the Whittemore (murder) case. It required 
prompt and decisive action. Very able lawyers had grave 
doubts both as to the legality of the action and as to 
the right of appeal. 

“The Baltimore News and Baltimore American were honest 
in their desire to test both of these legal questions. They 
were given a full hearing and accorded every opportunity 
to do so. They have done so. In so doing they have also 
performed a service to the profession—to their profession and 
to ours 

“They have approached the question from a purely legal 
standpoint Throughout, they evinced perfect candor In 
their own papers they carried more accounts of the case than 
other papers did. At no time have they evidenced any per- 
sonal animosity. It has been a legal controversy, not a 
personal issue 

“It is the people's institutions I was interested in, not 
any personal dignity of my own with which I was concerned 
An an individual I would like to have been able to relieve 
the editors of the day’s jail sentence—if that were com 
patible with the proper protection of the dignity of the 
people’s tribunals. But it was not—nor have they asked or 
desired that. They have shown that editors are good sports 

that they recognize the flag and salute it when the court 
of last resort has spoken. 

“The press and the courts are working in perfect har 
mony in this community. I hope that condition may continue.” 

Considering the effective methods of dealing 
with the agencies of court publicity as pursued from 
the bench in Baltimore, one reflects as to how far 
the newspaper men alone are responsible for these 
harmful practices, and to what extent the responsi- 
bility may rest on others not connected with the 
press. The newspapers are indeed the instrumen- 
talities by which such matter is written up and 
conveyed to the public. But reflection leads to a 
broader view. The presiding judge has the power 
of almost complete control of the output, if he is 
aware of his power and wishes to exercise it. Po- 
lice officers, detectives, prosecutors and defending 
attorneys have the privilege of silence, which would 
stop the flow through them. But the appetite for 
personal publicity exists in all sorts of places. In 
some, particularly in and about court proceedings, 
it should be curbed in respect for the greater public 
interests at stake. 

Journalists of course have the right to use, truth 
fully and in the form of facts, all that they legiti- 
mately see or hear, There are indications that the 
great majority of them are disposed to co-operate 
for the maintenance of the institutional dignity 
and authority of the judiciary. But one of the 
most influential recently said in all seriousness, 


regarding the situation, “So long as a few of the 
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judges, police officers and lawyers persist in mak- 
ing clowns of themselves in seeking publicity, our 
wish to co-operate with the aims of the committee 
would be of little effect.” 

Likewise the activities of the lower grades of 
newspapers, those depending on the exploitation 
of human vices, crimes and outrages for their ven- 
dibility, are slow to yield to considerations of the 
public interests involved in the suggestion of curb- 
ing such evil proclivities. And so it appears to be 
the weak, the irresponsible and self-seeking minori- 
ties on both sides of the situation, that throw it out 
of balance and retard the necessary remedies. 

In comparison the editorials called forth by the 
committee’s action in some of the papers more rep- 
resentative of responsible journalism sound a dis- 
tinctly approving and encouraging note. The 
New York Times, for example, says: 

“These are at least hopeful beginnings of a better under- 
standing of a subject long too much neglected in this coun- 
try. We know how stringent are English judicial rulings in 
such matters. . . If a change for the better can begin 
with prosecutors, and if clear and proper rules about pub- 
licity can be laid down by the courts, there can be no doubt 
that reputable newspapers will make every reasonable endeavor 
to comply with them.” 

And later referring to the opinion of the Mary- 
land Court of Appeals, the same journal says: 

“With this conclusion we are confident that self-respect- 
ing newspaper men, who cherish the honor and good repute 
of their calling, will agree.” 

In England the authorities, harassed by the 
newspapers in the ways here mentioned and pre- 
sumably supported by public opinion, have not 
waited for voluntary co-operation of the journal- 
ists, but have gone more directly to the root of the 
matter. On last December 15th King George ap- 
proved the recent Act of Parliament, providing in 
part as here quoted: 

(1) It shall not be lawful to print or publish, or cause 
or procure to be printed or published, 

(a) in relation to any judicial proceedings any indecent 
matter or indecent medical, surgical or physiological details 
being matter or details the publication of which would be 
calculated to injure public morals; 

(b) in relation to any judicial proceedings for disso- 
lution of marriage, for nullity of marriage, or for judicial 
separation, or for restitution of conjugal rights, any partic- 
ulars other than the following, that is to say: 

(i) the names, addresses and occupations of the parties 
and witnesses ; 

(ii) a concise statement of the charges, defences and 
countercharges in support of which evidence has been given; 

(iii) submission on any point of law arising in the 
course of the proceedings, and the decision of the court thereon; 

(iv) the summing-up of the judge and the finding of 
the jury (if any) and the judgment of the court and obser- 
vations made by the judge in giving judgment: 

Provided that nothing in this part of this subsection shall 
be held to permit the publication of anything contrary to 
the provisions of paragraph (a) of this subsection. 

(And providing also for imprisonment, fine, and limi- 
tation to “proprietor, editor, master printer or publisher.”) 

Prohibitive legislation might do well for Eng- 
land, where the people are reported to have stronger 
traditions of law observance and better facilities 
for law enforcement. But in the light of recent 
history such measures for any’new needs in Amer- 
ica would not be readily recommended. On the 
other hand, the general tendency toward organiza- 
tion of interests and the solution of conflicts by 
adjustment and co-operation, clearly noticeable in 
this country to students of events, is far more 


available in the present instance, and more com- 
patible with our concepts of democratic processes. 

It should be through clarification, through con- 
stant assertion and exercise of the principles in- 
volved in the relations between the newspapers 
and the courts—not by harsh coercion—that the 
desired ends should be attained in this country. 
And this will be accomplished mucl better and 
more effectively by those actually participating in 
these relations, connected with the courts on one 
side and the newspapers on the other, by volun- 
teer preaching from the side lines by idealist mem- 
bers of the bar. It is entirely clear where the 
responsibility rests, and there it can be effectively 
performed. 

By way of indicating further steps in advance, 
which are well taken if’ accomplished one by one, 
let it be mentioned that the rule on photographing 
above quoted has been fully vindicated and also 
greatly developed by the ruling in the Maryland 
Court of Appeals. So in the adoption of this policy 
by other courts a much better and more complete 
form, as determined in a recent revision of court 
rules, would be as follows: 
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Rule—. No photographs shall be taken in any court 
1 


room over which this court has jurisdiction or control, nor 
so close thereto as to interfere with the proceedings or 
decorum thereof, while the court is in session, or at any 
other time when court officials, parties, counsel, jurymen, 
witnesses or others connected with proceedings pending therein 
are present, nor shall any photographic views taken or pur- 
porting to have been taken under such circumstances be 
published; and any violation or seeming violation of this 
rule shall be promptly brought to the attention of the court 
by any court official or attorney cognizant of the same, and 
heard upon a suggestion or charge of contempt. 

And then to cure another frequent malfeasance, 
attention should be drawn to the widespread habit 
of the daily press in publishing stories purporting 
to tell about the actions and status of juries during 
their deliberations. There is no element in the 
law pertaining to juries more fundamental or nec- 

f g to j 
essary than the principle that the process of their 
deliberations is absolutely secret, and must be so 
for many reasons. Yet the numerous instances 
where this principle is violated by the newspapers 
and ignored by the judges are deplorable. Without 
further dissertation on the subject, which should 
be familiar to any lawyer worthy of a place on the 
bench, this further section from the recent revision 
above mentioned is set forth as an adequate form 
of rule which, if duly enforced, should soon abate 
this destructive invasion of the court’s domain by 
the self-confessed prowlers and eavesdroppers of 
the press: 

Rule —. The isolation and privacy of juries and jury- 
men in course of the performance of their duties shall be 
preserved inviolate; and any breach or seeming breach of 
this rule shall be promptly brought to the attention of the 
court by any court official or attorney cognizant of the 
same, and heard upon a suggestion or charge of contempt 

With these suggestions it may further be stated 
that the committee has in view the preparation 
of a full report, with an appendix in the nature of 
a simple statement or codification of principles 
such as the Times describes as “clear and proper rules 

laid down by the court,” to be derived from 
standard decisions and other authoritative sources 
It may be that such a report and appendix would 
be welcome and useful as a handbook 
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. CURRENT LEGAL LITERATURE 
} A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
: of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 
Among Recent Books 
f English Lax By W. S. Holds- have learned of an earlier will, on the same general 
A th, K. C., D. C. L., Vinerian Professor of lines, preceding Blackstone’s course by a year or two. 
Eng Law in the University of Oxford, Fel- The fruitful suggestion of those lectures, from which 
low of Al uls College, Oxford. Vol. 9. 1926. sprang the Commentaries and much else of importance 
London thuen and Company; Boston: Little, in law, came from the solicitor general, who three 
Brown, and mpany. Pp. xxxii, 457. Professor years afterwards became chief justice of England and 
Holdswort soon be in the United States, for his is known to fame as Lord Mansfield. Viner died in 
first visit t inderstood that preparation for his 1758; he left practically everything he had, including 
American | s has occupied him during the past the copyright and stock-on-hand of the Abridgment, 
year, sil finally committed to the printer the for the founding of a professorship of English law 
ninth and ng volume of his History. at Oxford, together with a possible fellowship and 
For in of an encouraging hint or two, we some scholarships. James Bryce was one Vinerian 
need expect 1 irther volumes for several years to scholar, in 1861; another was Taswell-Langmead, the 
come. Prof r Holdsworth has already given an constitutional historian. Our chief interest, however, 
ordinary lif to his chosen task, and has rounded is in the Vinerian professor. Blackstone was the 
out the Hist is he planned it,—that is, complete illustrious first occupant of the chair. He was already 
to 1700, wit ny branches brought down to date. a fellow of All Souls College, the famous place of 
The publicat f the work began over twenty-five learning founded by Henry V’s prime minister, pupil 
years ago, v 1 modest single volume; in 1909 two of Oxford’s tutelary genius William of ‘Wykeham 
t more volumes appeared; but in 1921 these three vol- himself. The names of Christopher Wren and Jeremy 
: umes were 1 tten, as part of the present series of Taylor are on the list of fellows of this college, and 
. nine volur was completed only a few months’ the Vinerian professorship seems to run with the re- 
> ago version, for Dicey was and Professor Holdsworth is 
§ a fellow of All Souls. 
“a Since 1922 1 thor has been professor of Eng- § 
lish law at n the Vinerian foundation. This Blackstone’s first lectures, which afterwards ap- 
professorshij een held by many illustrious men; peared as the Commentaries, were delivered in 1758 
Dicey is a1 t will occur to all; but the first and 9, and were an immediate and sensational suc- 
‘ ind the last of nerian professors may principally cess. The interest and renewed study which they 
engage our attent [he founder, Charles Viner, aroused had many results—among others the super- 
. was a meml f ot f the Inns of Court, but he  seding of the current type of Abridgments, including 
© was neve! to the bar He spent a long life Viner’s. The foundation was recast in 1867 and 1877, 
, (being of i1 ndent means) on the project of im- and while no doubt Professor Holdsworth still deliv- 
proving Engl His plan was for a better ers “one solemn public lecture on the laws of Eng- 
ute \bridgment t f the current ones. For acon- land, and in the English language, in every academical 
siderable tit lected material without publish- term” (the adjective ‘solemn’ having many shades of 
ing. However ippearance of D’Anvers’ volume meaning), we may safely assume that he does not 
E (“Error,” mmenced to publish, beginning “yearly read . . . sixty lectures at the least,” nor 
y- with the lette1 proceeding to the end of the forfeit forty shillings for each one omitted, as the 
r ilphabet, in t s, then re-commencing with A university statute originally provided, with the burden 
A ind finishir thirteen mot lumes But while of proof expressly laid on the professor. 
e Viner’s Abridgment is a good piece of work, well ¢ 
h the compiler’s fifty toilsome years on it, he had There may be an honorable rivalry between Eng 
é l, greater scheme in mind and and America in this matter. For we too once 
1c] n Iness of the Abridg- had an Abridgment, and an author who gave fifty 
ment, but not til the Abridgment had served to en- years to the task; whose great concern was to advance 
( low the new pl the cause of legal education; and who to that end 
3 founded a university professorship of law. A glorious 
is new ] s the thet 1 one of having story it is, now nearly forgotten, as such things go 
‘ nglish law taught in English uni ersities It was “This man,” it was said thirty-five years ago, “was in 
ng thought that ner took this idea from a private some sense the Father of American Jurisprudence 
rse t { rd in 1753 bv one In his youth he had drafted the most famous statute in 
\ awe ws P blishine the American history; in his later years he prepared the first 
— seats: great compend of American law; and the crowning act of 
lation was 1 n 1/56; but more recently we his last days was the endowment of a Harvard professor 





133 











ca eid oe 





wm ee) ape eee 

































=e 





134 AMERICAN Bar ASSOCIATION JOURNAL 








ship from which have proceeded most of the leading 
treatises in American jurisprudence. Judge Story has said 
that the doing of these things was ‘glory enough for one 
man in one age;’ John Quincy Adams declared that Liberty 
and Law were ‘associated till the judgment day with the 
name of Nathan Dane;’ and it was one of Webster’s 
periods that. the authorship of the great Northwestern 
Ordinance would make that name ‘as immortal as if it 
were written on yonder firmament, blazing forever between 
Orion and the Pleiades.’ ” 
§ 


Dane’s life covered almost exactly the years of 


John Marshall, for they both died in 1835, and Dane 
was the elder by only three years. Dane was a Har- 
vard man, and he was one of the delegates from Massa- 
chusetts to the Continental Congress, from which one 
day he slipped away to pay a visit to a fellow-scholar, 
the venerable Franklin. He was entrusted with the 
drafting of the ordinance for the government of the 
great territory northwest of the Ohio river, out of 
which the future was to see carved five noble States 
Ohio, Indiana, Illinois, Michigan, Wisconsin. The 
draft he brought in was adopted with the change of 
only a few words, and became law as the Ordinance 
of 1787. Among other things, it anticipated the clause 
of the future federal Constitution prohibiting the 
States from passing any law impairing the obliga- 
tion of a contract; and, following Jefferson, it ex- 
cluded slavery from the Northwest Territory forever. 
We cannot too often recur to the text of this Ordi- 
nance: 

“It is hereby ordained and declared, by the authority 
aforesaid [that is, ‘the United States, in Congress as- 
sembled’], that the following articles shall be considered 
as articles of compact, between the original States and the 
people and States in the said territory, and forever remain 
unalterable, unless by common consent, to wit: 

“Article I. No person demeaning himself in a peace- 
able and orderly manner shall ever be molested on account 
of his mode of worship or religious sentiments in the said 
territory. : : ; e 

“Article II. The inhabitants of the said territory shall 
always be entitled to the benefits of the writs of habeas 
corpus, and of the trial by jury; of a proportionate repre- 
sentation of the people in the Legislature, and of judicial 
proceedings according to the course of the common law 

And, in the just preservation of rights and prop- 
erty, it is understood and declared that no law ought ever 
to be made or have force in the said territory, that shall, 
in any manner whatever, interfere with or affect private 
contracts, or engagements bona fide and without fraud pre 
viously formed. 

“Article III. Religion, morality, and knowledge being 
necessary to good government and the happiness of man- 
kind, schools and the means of education shall forever be 
encouraged. The utmost good faith shall always be ob 
served towards the Indians; their lands and property shall 
never be taken from them without their consent; and in 
their property, rights, and liberty they never shall be in 
vaded or disturbed, unless in just and lawful wars author 
ized by Congress; but laws founded in justice and humanity 
shall, from time to time, be made, for preventing wrongs 
being done to them, and for preserving peace and friend 
ship with them 

“Article IV. , The navigable waters leading 
into the Mississippi and Saint Lawrence, and the carrying 
places between the same, shall be common highways, and 
forever free, as well to the inhabitants of the said terri- 
tory as to the citizens of the United States, and those of 
any other States that may be admitted into the Confed- 
eracy, without any tax, impost, or duty therefor 

“Article VI. There shall be neither slavery nor in- 
voluntary servitude in the said territory, otherwise than 
in the punishment of crimes, whereof the party shall have 
been duly convicted 7" 

§ 
It cannot be said that the Ordinance was brought 
forth by Dane as Minerva from the head of Jupiter; 
there had been earlier reports and drafts, in which 








Jefferson’s hand may be clearly discerned; but there 
is “glory enough” for all. 

One other point in Dane’s public life may be 
noted. He was a member of the (at least potentially 
separatist) Hartford Convention of 1814, about 
which we are only beginning to be fully informed, but 
his voice there is thought to have been on the side of 
the established order of things. 

8 

Of Dane’s Abridgment, the first in America, 
Hicks says: 

“The work, while wide in scope, is devoted chiefly 
to Federal law and the law of Massachusetts. 

It is neither an abridgment, nor a digest, nor a treatise, 
strictly speaking, but combines within itself some fea- 
tures of all three.” 


mm 


Dane’s third great contribution was a professor- 
ship of law at Harvard. What this meant to Amer- 
ican legal education may be learned from Alfred Z. 
Reed’s most interesting and valuable account of Train- 
mg for the Public Profession of the Law, published 
by the Carnegie Foundation in 1921 

“The single event that turned the current of legal edu 

cation in Harvard, New England, and the nation at large 
was the generosity of Nathan Dane. Author of an Abridg- 
ment of American Law designed on the general plan of 
Viner’s English Abridgment, he conceived the idea of doing 
for Harvard what the Vinerian Professorship, made illus- 
trious by Blackstone, had done for Oxford. [In 1829] he 
offered to the incoming president, Josiah Quincy, $10,000 
(increased to $15,000 after the success of the school was 
assured) to establish a professorship bearing his name 
One of the conditions of the gift was that the first incum- 


bent should be the distinguished Judge Story. This was 
made the occasion for a complete reorganization of the 
school. . . . It is important to note Dane’s original 


and primary purpose. This was the development not so 
much of lawyers as of law. With the work of Blackstone 
and Kent in his mind, he expressly stipulated that Story 
should be allowed time to publish as well as to teach. 
And he made another proviso, suggested both by the char- 
acter of his personal labors and by his opposition, as an old 
school Federalist, to the doctrine of states’ rights then 
being agitated by Calhoun. Story was to confine himself 
to law ‘equally in force in all branches of our Federal Re 
public,’ supplemented, if deemed advisable, by ‘state law 
useful in more states than one, law clearly distinguished 
from that state law which is in force, and of use, in a 
single state only.’ This is the origin of the Harvard tradi- 
tion of scholarly publication as one of the main objects of 
its school, and of the ‘national law’ as opposed to the ‘law 
of the jurisdiction’ as the main object of its study.’ 


8 


For the results of Dane’s far-sighted benefaction 
we may point proudly to Story and his twelve treatises, 
to Greenleaf on Evidence, to the writings of Parsons, 
the “best sellers” of their day,—to Langdell, to the 
peerless Ames, to Dean Thayer, and to Williston on 
Contracts. All of these men have borne the title of 
Dane Professor of Law; and by their fruits we may 
know them 

8 

Dane was honored in his lifetime For a law 
book review de luxe the reader may turn back a hun 
dred years to the North American Review, “con 
sidered the organ of the literati of Harvard.” The 
forty-page leading article for July, 1826,—anonymous 
in accordance with then-accepted etiquette——was a1 
account of Dane’s Abridgment; everybody knew that 
only John Marshall’s colleague, the brilliant Judge 
Story, could have written it. Imagine an article of 
that scope in the place of honor in the Atlantic Monthl) 
or the Yale Review for July, 1926! After Dane's 
gift to Harvard in 1829, the law school (then only 
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Inn, Vinerian Professor since 1922 in English Law, Uni 
versity of Oxford; Fellow All Souls College; b. Elmers 
End, Beckenham, 7 May, 1871; s. of Charles Joseph 
Holdsworth; solicitor; m. 1903, Jessie A. A. G., d. of Gil 
bert Wood; one son. Educ.: Dulwich Coll., New Coll. Ox 
ford (History Exhibition, 1890): 1st class History School 
1893; ist class Law School 1894; Barstow Scholar Inns of 
Court, 1895; Studentship Inns of Court, 1895; Lecturer, 
New College 1895; Vice President of St. John's Coll., 
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College, Oxford; Grandport House, Folly Bridge, Oxford 
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see “Uncle Sam” puzzled, sad or angry, often very 


badly served by his agents, sometimes in trouble or 
even in danger; but that he can suffer defeat, or do 
anything foolish or dishonorable or mean, is unthink- 
able. With this conception in mind, the maxim that 
the King can do no wrong has some meaning, but is 
not the less dangerous, as one may learn by studying 
Professor Holdsworth; we are uneasy at the notion 
of any kind of sovereign that is above the law. 
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The development of the corporate form,—char- 
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itable, religious, municipal, and commercial,—is fully 
treated in this ninth volume. 


When about to begin the long and interesting 
discussion of the history of the rules of evidence, 
American readers will have pride in recalling a prefa- 
tory statement to the effect that “the section on Evi- 
dence in this volume owes much to Professor Wig- 
more’s great treatise;” which thus confirms the very 
competent English reviewer of Wigmore’s second edi- 
tion, writing in 1924: “In one department, at least, 
viz., the historical, it has probably spoken the final 
word.” 

§ 


Pleading and Practice bring the volume to a close. 
In England they have left all the old rules behind 
them ; but common law declarations, surrejoinders, and 
pleas in equity continue to flourish in many parts of 
this country. What is only of historical interest, 
then, to English readers, is of everyday importance to 
us. This reviewer confesses that Stephen’s Pleading 
still seems to him one of the few perfectly satisfactory 
books he has ever read. We are not surprised to 
learn from Professor Holdsworth that this book kept 
back the simplification of English rules of pleading 
for a full generation—Stephen had so successfully 
presented the case for the ancient science of pleading, 
and had so given a new reasonableness to the whole 
scheme. The system he portrayed is as out of date 
now as the atomic theory, but we still cling to it, to 
wit, in Illinois and divers other States. 


So ends Professor Holdsworth’s fine History. 
“These nine volumes,” he says, “contain a history of 
the sources and general development of English law 
down to 1700; and a history of the judicial system, 
and of very many of the principles and rules of the 
English common law, down to modern times. It is, 
therefore, not quite a complete history. There still 
remains to be related the history of the sources and 
general development of English law during the eight- 
eenth and nineteenth centuries; the history of sub- 
stantive rules of equity, which became the definite sys- 
tem which we know today, during those centuries ; the 
history of some parts of the common law—notably 
mercantile law, maritime law, and the law of evidence— 
which then assumed their modern form; and the his- 
tory of certain other branches of law—such as ecclesi- 
astical law, prize law, and international law—which 
fall within the sphere of the civilian’s practice. To 
complete the history as it ought to be completed will 
be a long task; but I hope to be able to accomplish 
at least some part of it in the next few years; and | 
am the more encouraged to begin this final portion 
of my task by the manner in which these volumes 
have been received.” 

§ 

“IT hear,” said Burke in the house of commons, 
in 1775, “that they have sold nearly as many of Black- 
stone’s Commentaries in America as in England.” It 
would be a source of pride, and a most hopeful sign, 
if we could say the same of the great work of his 
successor. 

We shall welcome Professor Holdsworth to Amer- 
ica as one who has deserved well of us, and who has 
conferred fresh honors on the profession to which 
we all belong. 

Cuartes P. MEGAN 
Chicago, February 23, 1927 





The Bankruptcy Act of 1898. Collier Pamphlet 
Edition, Albany, New York; Matthew Bender & Com- 
pany, 1926, pages 181. $2.00. Some of the important 
changes which have been made in our National Bank- 
ruptcy Act are included in the amendments of 1926, 
effective August 27, 1926. These amendments were 
enacted for the purpose of correcting alleged evils 
existing in the administration of insolvent estates and 
are largely the result of agitation on the part of bar 
associations and creditmen’s associations. This pam- 
phlet edition of Collier includes the National Bank- 
ruptcy Act of 1898, with the amendments of Febru- 
ary 5, 1903; June 15, 1906; June 25, 1910; March 2, 
1917, and January 7, 1922, with the recent amend- 
ments included in the Act of May 27, 1926, set out 
in italics. Each section is annotated with cross refer- 
ences to the law, general orders and the official forms. 
It also includes certain notes referring to the 13th 
edition of Collier on Bankruptcy. The pamphlet also 
includes the general orders and official forms in bank- 
ruptcy as adopted by the Supreme Court of the United 
States, together with full annotations on same. An 
up-to-date hand book of this character fills an im- 
portant gap in the office of any busy lawyer. It is 
authoritative and concise, and as to arrangement and 
completeness of the annotations is, in the writer’s opin- 
ion, quite the best available. 
Joun J. McDonatp 

No fewer than seven volumes have been added 
by the West Publishing Company of St. Paul to the 
long list of well-known and widely used casebooks 
that make up the American Casebook Series. Two 
are already indirectly known to law teachers, viz., 
Hall’s Cases on Constitutional Law (pp. 1900, $6.50) 
and Cook’s Cases on Equity (pp. 1200, $6.00). The 
former is a reprint of Dean Hall's original casebook, 
together with an extensive supplement of new material 
to add to the old. Each new item bears an indication 
as to where it belongs. Not only are there many 
new cases but even much amplification of the valuable 
footnotes. The only wholly new subject taken up 
in the supplement is a chapter on prohibition prob- 
lems. Professor Cook’s book is a consolidation and 
abridgment of his three volume set of cases on equity 
and in the main follows closely the lines of the larger 
work, which appeared about a year ago. The other 
books are wholly new. Of these, that on Mortgages 
by Professor J. L. Parks (pp. 587, $5.00) has a sub- 
ject of more general interest than the others. It col- 
lects the leading American cases, with scant attention 
to British ones, and with no desire of any radical 
innovation in the scheme of presentation. Another 
important subject is dealt with in Cases on Public 
Utilities by Y. B. Smith and N. T. Dowling, both of 
Columbia (pp. 1758, $6.00). Not only is a good 
casebook welcome in this field, where there previously 
was in fact only one available of any real use; it is 
also valuable because the field is one so rapidly chang- 
ing in the nature of its make-up. An important part 
of it is an extensive chapter on rates and rate-making 
by R. L. Hale. Cases on Code Pleading by A. H. 
Throckmorton (pp. 912, $5.50), like the foregoing, 
has a subject that is widely taught. Reprints of typ- 
ical code provisions appear at the opening of each 
chapter and form the basis on which the subsequent 
cases rest. By the initial, apparent simplicity of each 
proposition the subsequently developed difficulties are 
rendered more striking and, from the teacher’s 
standpoint, their exposition more penetrating. The 
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in comparatively aw schools. One is Cases on 
Federal Jurisdiction and Procedure by H. R. Medina 
(pp. 674, $5.00), the other, Cases on Admiralty, by 
G. D. ¥ nd G. C. Sprague (pp. 837, $5.50). Both 
are of t formational type, in the sense that their 
purpose t so much to train the user in legal 
reasoning to impart information to him as to the 
nature a! ntent of the rules dealing with certain 
particular ts 

Wm od & Co., New York, are publishing 
Buchanar rensic Medicine « Toxicology, ninth 
edition b E. W. MacFall (pp. 445. $5.00). The 
part on t gy is, of course, wholly international 
in its e; the part on forensic medicine is only 
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partly so. The book was written by an Englishman 
for English medical men to guide them in their pro- 
fessional contact with the’law. In describing the de- 
tails of criminal procedure and the exact nature of the 
reports that must be made by the medical examiner, 
as well as other legal subjects, much is said that is 
national in its scope. In so far as it supplies 
pertinent medical information it is, of course, once 
more international. In these parts, explaining as they 
do the medical problems raised in a given situation, 
and means to be used in solving them, will lie the 
principal value of the book to its legal readers, as 
naturally and properly enough the strictly legal in- 
formation carried is only sketchy, just enough to sat- 
isfy the needs of the English medical man, and no 
more E. W. PutTKAMMER 
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Unique Distinction of Chief Justice William A. 


Johnston of Kansas Supreme Court—Now in 


His Forty-Third Year as Member of This Tribunal—His Influence Upon Law of 


State 





Interest in State Bar Association—“Always Been Too Young” 





sy H. W. ARANT 


Dean, School of Law, University of Kansas 


EW men can claim the distinction of having de- 

voted as much as forty years to any type or grade 

of judicial service. As was perhaps to be expected, 
the higher percentage of long terms of judicial service 
is found among the federal judges, doubtless because 
they hold office during good behavior. 

Justice Brewer, of the United States Supreme 
Court, served a four-year term as judge of the Crimi- 
nal Court of Leavenworth County, Kansas, and a like 
term as district judge. Then, from 1870-1910, he di- 
vided forty years between the Supreme Court of Kan- 
sas, the Circuit Court of the United States and the 
Supreme Court of the United States. Justice Holmes, 
now an Associate Justice of the Supreme Court of the 
United States, became a member of the Supreme 
Judicial Court of Massachusetts in 1882 and was ap- 
pointed to the office he now holds in 1902. He is now 
in his forty-fourth year of judicial service, with that 
period divided between two courts. Justice Field, after 
being a member of the Supreme Court of California 
from 1859-1863, served the remainder of a period of 
thirty-eight years as Associate Justice of the Supreme 
Court of the United States. Chief Justice Marshall 
and Justices Story and Harlan were continuously mem- 
bers of the Supreme Court of the United States for 
thirty-four years each. The thirty-one years of Justice 
Brown’s judicial tenure was divided between the Cir 
cuit and Supreme Courts of the United States. 

Among the English judges, the thirty-two year 
tenure of Lord Mansfield, called the founder of the 
English commercial law, appears to be about the long- 
est. 

The number of judges of state appellate courts, 
who have served as long as thirty years, is negligible 
when compared with the total number who have held 
office. 

Justice Gibson, of the Supreme Court of Pennsyl- 
vania, served thirty-seven years, with twenty-six differ- 
ent associates, and his opinions appear in seventy vol- 
umes of Pennsylvania reports. Justice Campbell, of 
Michigan, became a member of the Supreme Court of 
that state at the time of its organization and was con- 
tinuously a member for thirty-three years. Justice 
Cartwright, of Illinois, divided a like period between 
the Appellate Court of Illinois and the Supreme Court 
of Illinois. Chief Justice Shaw, of Massachusetts, and 
Justice Moore, of Michigan, each served continuously 
for thirty years as a member of the supreme court of 
his state and Justice Moore, in addition, was a circuit 
judge for six years previous to his elevation to the 
supreme bench. There may be a few other state judges 
who have served as long as thirty years, but it is safe to 
say that the number is very small. 
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To Chief Justice William A. Johnston, of the Su- 
preme Court of Kansas, it is believed, belongs the 
unique distinction of having had the longest continuous 
tenure on the same bench of any judge of any appellate 
court. He became Associate Justice of the Supreme 
Court of Kansas on December 1, 1884, and has been 
Chief Justice since January 12, 1903. The first of 
December, 1926, marked the beginning of his forty- 
third year of continuous service as a member of the 
Supreme Court of Kansas. He has served with twenty- 
two different associates and has been elected eight 
times. The substitution of the primary election for the 
statewide convention method of selecting candidates 
never perceptibly affected him and even the wave of 
populism, which defeated practically every other repub- 
lican candidate for a state office, did not substantially 
imperil his usual majority in the general election. 

But his long term on the bench does not alone 
measure the length of his public service in Kansas. 
He was born on a farm near Oxford, Ontario, Canada, 
on July 24, 1848. He taught school in his early young 
manhood and read law while teaching in Appleton, Mis- 
souri. He located in Minneapolis, Kansas, in 1872, and 
was there admitted to the practice of law. In 1875, when 
only twenty-seven years of age, he began a term as a 
member of the House of Representatives in the Legis- 
lature of Kansas, which was followed by a four-year 
term in the Senate, during a year and a half of which 
time he was Assistant United States District Attorney. 
The year 1879, when he was thirty-one years old, saw 
his election to the office of Attorney General of the 
State of Kansas, in which capacity he served two terms 
and until he went into office as Associate Justice of the 
Supreme Court at the age of thirty-six. It thus ap- 
pears that, for more than fifty-one years of the fifty- 
four that he has been a resident of the State of Kansas, 
there has been no time when William A. Johnston was 
not holding an office of importance to the state 

The first opinions of Chief Justice Johnston appear 
in Volume thirty-three of the Kansas Reports. Those 
he wrote in the cases decided in February of this year 
will appear in Volume 122. His opinions appear in 
ninety consecutive volumes of the Kansas Reports, or 
about 74% of all the volumes that will be filled by de- 
cisions of the court now rendered. Including his opin- 
ions in cases decided by the court on February 12, 
1927, he has written 2,609 opinions. Among these are 
154 dissents and 29 specially concurring opinions. The 
average length of the report of a case in the Kansas 
Reports, since he became a member of the court, is a 
little over three and one-half pages. Assuming the 
average length of Chief Justice Johnston’s opinions to 
be the same as those of the court as a whole, his opin- 
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of Kansas lawyers have appeared before the court since 
he became a member of it. There are now practicing 
before the court sons and grandsons of lawyers who 
argued to it in the earlier years of his membership. The 
influence which a court has upon the lawyers who ap- 
pear before it in its daily work, though scarcely per- 
ceptible and never capable of exact measurement, is 
none the less real and vital. 

When a case is being argued, the Chief Justice 
appears to be especially attentive and rarely takes his 
eyes off the lawyers before him. His manner is digni- 
fied and positive and shows that fine courage that al- 
ways results from being honest with one’s self as well 
as others. His courtesy is unfailing and his consider- 
ation for the young men who are just beginning to 
practice before the court has been the subject of fre- 
quent comment. 

He knows practically all the lawyers of the state 
and thousands of other citizens besides. His work is 
frequently interrupted by visits which no one seems to 
hesitate to make, but he has developed a remarkable 
capacity to take up right where he left off as quickly 
as a visitor is outside of his office. 

Chief Justice Johnston went into the office of At- 
torney General at the time of the adoption of the Pro- 
hibition Amendment. As attorney general, he directed 
much of the early prohibition litigation and, as a mem- 
ber of the Supreme Court, he later passed upon most 
of the legal questions raised by prohibition legislation. 
Probably no other Kansan has been so closely asso- 
ciated with the prohibition movement in his state or 
influenced it so much as he 

Reminiscing not long since, Judge Johnston said: 
“The Kansas bar has made a distinct advance during 
my time on the bench. It was good in the beginning 
and it has been growing better all the time. There is 
a distinct improvement in the general ability of lawyers 
today, reflected both in their briefs and their arguments 

“Lawyers before the Supreme Court are more 
decorous these days than forty years ago. There is less 
indulging in personalities. The conduct of lawyers in 
the Supreme Court, however, always has been com- 
mendable 

“The character of the lawsuit has changed greatly 
since I came on the court. In those days we were 
greatly concerned in Kansas as to whether counties 
could vote bonds to be used by railroads in construct- 
ing their lines. There were many legal problems to be 
confronted in the development of a practically new 
Regulation of public utilities was then unheard 
of. Railroads contended that they were not subject to 
regulation. There was a larger percentage of criminal 
cases. 

The Chief Justice has always been a powerful man 
physically and possessed of strong will power and great 
determination. Although past the middle of his 
seventy-ninth year, he is still going strong, retaining his 
alertness, mental vigor and an unusual physical strength. 
His accustomed, keen interest in people and public 
affairs is undiminished. He observes the regular work- 
ing hours every day, and still takes his proportionate 
share of the work of the court. 

He was elected Attorney General at the early age 
of thirty-one. He then wore a healthy accumulation 
of whiskers that he might appear to be as old and wise 
as was expected of one who had his responsibility. 
Only the mustache now remains. 

“They told me I was too young then,” he said. 
“That has been my difficulty all along. I always have 
been too young.” 
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THE “THREEFOLD NECESSITY” IN 
EFFECTIVE LAW ADMINIS- 
TRATION 

It happens that this issue of the Journal 
contains articles which forcibly call atten- 
tion to the three things which are absolutely 
necessary to an effective administration of 
Justice—which lie at the very foundation of 
the machinery and without which all subse- 
quent tampering, all random appeals to the 
fetich of legislativism, must be of no avail. 
These three things are the ability of Bench 
and Bar to discharge their proper functions, 
by reason of character and education; the 
power of the Courts to provide effective 
methods for the conduct of their business— 
the Rule-Making Power; and the possession 
by Judges of the will to assert the power and 
the dignity of their tribunals, particularly 
where improper use is made of matter in- 
volving their proceedings. To put it briefly, 
the threefold necessity comprises the profes- 
sional ability to act, the power to act, and the 
will to act—and the last is by no means the 
least of these. 

The hearing of the New York Court of 
Appeals on the petition of the Bar Associa- 
tion of the City of New York and the New 
York County Lawyers’ Association for an 
increase in the preliminary requirements for 
admission to the study of law to two years 
of college work emphasizes the fundamental 
requirements of education and character. 
There is certainly a clear correlation be- 
tween the two, no matter what may be the 
case when merely individual instances are 
considered. In calling for better educational] 


requirements these two associations are at 
the same time demanding assurance of moral 
fiber in the men who are to constitute the 
Bench and Bar of the future. Their insist- 
ence, as our report of the hearing shows, was 
particularly on the necessity for reasonable 
preliminary preparation for the study of the 
law, and the exhibits presented left small 
doubt as to the need of action. The petition 
filed for these organizations with the court 
put the matter strikingly when it said, “Your 
orator believes that four years in college and 
one year in law school will make a better 
lawyer, other conditions being equal, than 
four years in law school and one in college.” 
Certainly the applicant with a real prelimi- 
nary education has a solid foundation on 
which to build ultimately a solid superstruc- 
ture of professional ability, while only the 
very exceptional student is likely to over- 
come the handicap of undertaking the se 
rious and difficult study of law with no 
appreciable background of mental discipline 
or general information. For lawyers, at 
least, there is slight room for argument here. 
A well-trained Bench and Bar are a prime 
necessity, if Justice is to be more than a 
name. 

When we come to the power to act, we 
are dealing with an aspect of the subject no 
less important. What advantage is there in 
a Bench and Bar capable of a high degree of 
efficiency, if by reason of outworn rules and 
discredited custom the courts are prevented 
from taking the simple measures necessary 
to secure that efficiency? Why drape Jus- 
tice in her august robes and then deny her 
the sword that cuts through useless details 
of procedure and thus weight the scales in 
favor of delay? We have devoted a great 
deal of space in the Journal in the past to 
articles on the necessity for a resumption of 
the rule-making power by the courts as a 
condition precedent to improvement. It is 
one of the main objectives of the present 
movement. We are glad in this issue to co 
operate with the committee of the Confer 
ence of Bar Association Delegates by print 
ing a supplement containing the views of the 
chairman and members of that committee on 
this important matter. This is a principle 
to which the American Bar Association has 
long been committed and which it must con- 
tinue to emphasize unless it wants to aban- 
don the entire campaign for improvement. 
Congress has adopted the principle in the 
creation of many new tribunals, because of 
its simple and patent utility. It has accepted 
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it as s the equity, bankruptcy and ad- 
mir sdictions of the Federal courts 
are concerned. All that remains is for it to 
deal in t same business-like manner with 
the lav le of their jurisdiction. In the 
stat clear appreciation of the necessity 
of joinit power and responsibility should 
lead to t beneficial step. 

But | ation and character and the 
power t will be of no avail without the 
v ill t nd this brings us to the fact that 
a great deal can now be done by judges in 
respect to present conditions. The Balti- 
nore ju vho resolutely asserted the dig- 
nity and 7 er of his court by dealing with 
those guil f improper publication in con- 
nect matters pending therein set an 
exampl hich the Court of Appeals of that 
state pt sustained. This incident, 
which is with in an article on “Cooper- 
ation of Press and Bar” in this issue, is 
merel) illustration of what a judge can 
do if he is inclined to protect litigation in his 
court from improper outside practices. It 
further illustrates the fact that such a course 
is by no 1 ns necessarily provocative of 
hostility on the part of those affected. The 
responsible press doubtless wants to have 
some more definite idea of what is and is not 
improper blication, and there is every rea- 
son to ex} its cooperation in justifiable 
assertions the right and dignity of the 


tribunals. But the will to act can find other 


and equ important fields. The Illinois 
Supreme Court boldly asserted its power to 
determin« qualifications of those to be 
.dmitted t Bar and its action provoked 
no real p1 t. Some time since we printed 
in the Jou editorial setting forth the 
view th courts could and should re- 
sume the making power as an inherent 
right of which no legislature could deprive 
them. 

In its emphasis of this “threefold neces- 
sitv’” in judicial improvement the Bench and 
Bar have the right to ask and expect the sup- 
port of the public. If the character of some 
members of the Bar is justly subject to pub 
lic criticism, the public should be willing to 
approve the well-considered steps proposed 
to shut th tes against incompetent ap- 
plicants. If tl ‘ocesses of the administra- 
tion of Justi ire inadequate, the public 


should be willing, through its legislative rep 
resentatives therwise, to insist on put- 
ting the power to act in the hands of those 
from whom effective action is demanded. If 


the scenes in and around courtrooms and 


AMERICAN Bar ASSOCIATION JOURNAL 









141 





the method of publishing proceedings 
affront at times the public’s sense of pro- 
priety, it should be prepared to sustain the 
assertion of a reasonable measure of control 
on the part of the Bench. 


OPPORTUNITY FOR POOR BOYS 


A noted Englishman once said that one 
trouble in that country was “the insane lib- 
erty of affirmation” that prevailed there. A 
similar tendency to utilize the freedom of 
assertion without proof, which equally pre- 
vails on this side, is found in the repeated 
statement that higher qualifications for ad- 
mission to the Bar would deprive the poor 
boy of his chance to enter the profession. 

A memorandum presented to the Court of 
Appeals of New York at the recent hearing 
on the petition for two vears of collegiate 
training as a preliminary to law study, gives 
some striking and convincing figures on the 
point. The fact that poor boys can readily 
acquire a collegiate education is shown con- 
clusively by the very large number of them 
who are doing it, and earning money to pay 
their expenses in whole or in part during the 
process. For instance, the student employ- 
ment bureau of New York University esti- 
mates that “between 18,000 and 20,000 of the 
30,000 students of New York University are 
partially supporting themselves by outside 
work.” About half of Columbia University’s 
22,000 students “are enrolled in the night 
and late afternoon courses, and all of these 
are largely self-supporting, many of them 
entirely so. Of the 11,000 day students, it 
is estimated that fifty percent are partially 
self-supporting and an additional fifteen per- 
cent are entirely so.” It is estimated that 
sixty: percent of Harvard students are en- 
gaged in some form of remunerative employ- 
ment. And the same is true of many other 
institutions mentioned. 

Taken as a whole, the statistics and other 
information presented in the memorandum 
fully justify the statement that “the oppor- 
tunities in New York State for free collegiate 
education are so many; the opportunities for 
a student of limited means to earn his way 
through college so many and so varied; the 
amount of loan funds available for loans 
to needy students so large; and the number 
of evening and late afternoon classes where 
a student who must work during the day can 
get college training after hours so great, that 
no boy or girl today can plead a lack of re 
sources as an excuse for failing to secure a 
college education.” 
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DEPARTMENT OF PROFESSIONAL TECHNIQUE 





Practice in the Supreme Court of Illinois* 





By Hon. Fioyp E. THompson 
Justice of Supreme Court of Illinois 


VERY member of the Bar is a public officer 
commissioned by the Supreme Court to serve 


during good behavior. He is an essential 
part of the judicial department of the government. 
This department is administered by two classes of 
public officials, 
hear and decide, and the lawyers, whose duty it is 
to give counsel to the public and to present causes 
in court and to advise and assist the judges, Every 
lawyer takes an oath of office by which he swears 
or affirms that he will support the constitution of 
the United States and the constitution of the State 
of Illinois, and that he will discharge the duties of 
the office of attorney and counselor at law to the 
best of his ability. The faithfulness with which he 
discharges this duty has much to do with the pub- 
lic estimate of the courts. Whenever, through the 
ignorance or neglect of a lawyer, a client is wrongly 
advised, a contract or conveyance of property fault- 
ily drawn, a will drawn which does not legally ex- 
press the wishes of the testator, a case inadequately 
prepared and incompetently presented, or when 
there is a miscarriage of justice through the un- 
scrupulous conduct of a lawyer, or when there is sus- 
picion that a lawyer has tampered with a jury or 
has given advice which enables a man or group ot 
men to violate the spirit of the law, confidence in 
the agencies charged with the administration of 
justice is to that degree shaken. 

Proper preparation is necessary for the success 
of any journey, whether it be for business or for 
pleasure, but there is no journey where preparation 
counts for so much as a journey through the courts. 
This preparation should begin before the action or 
suit is begun, and in order to make the way through 
the Supreme Court smooth, every right of the 
client should be protected in the trial court and 
every ruling of the trial court should be properly 
saved for review. The traveler with a just cause 
will not find the route through the Supreme Court 
beset with dangerous hazards or insurmountable 
obstacles, if proper care is exercised and careful 
attention is given to details. The scope of this in- 
formal discussion does not extend to the prepara- 
tion or presentation of a case to the trial court, nor 
to the different steps to be taken to get the case at 
issue in the Supreme Court. I shall confine myself 
to a few suggestions,—many of them academic but 
nevertheless important,—regarding the preparation 
of a case and its presentation to the Supreme Court 
and the different stages through which an ordinary 
case goes before final disposition is made of it. 

Cases are most frequently brought to the Su- 
preme Court by appeal from or writ of error to the 


*From a lecture delivered before The Chicago Bar Association, De- 
cember 11, 1926, by Honorable Floyd E. Thompson, one of the Justices 
of the Court 
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the judges, whose duty it is to* 


trial court. An appeal is statutory and is a con- 


tinuation of the same action or suit. A writ of 


error is a new suit begun in the Supreme Court. 
The statutes and rules of court should be carefully 
consulted and followed so that the court will not 
be compelled to give judgment on a technical point 
of procedure. A simple brief of the different steps 
to be taken and the time within which each step 
must be taken ought to be prepared and kept in 
every lawyer’s office for ready reference. This 
should be carefully revised after each session of 
the general assembly. It will save much time and 
often great embarrassment. Where a limit within 
which a certain step must be taken is fixed by 
statute, the court cannot extend the limit without 
express statutory authority, but where the limit is 
fixed by a rule of court, the court, or (if given 
authority by the court or the rule) any judge 
thereof in vacation, can grant further time where 


proper showing is made. Rules are necessary for 
the proper and orderly dispatch of the business of 
the court and lawyers should observe the rules 
thereby assisting the court with its work. The 
court is glad to accommodate the lawyers by 
granting further time, where further time is shown 
to be necessary for proper presentation of the case, 
but if time were extended in many of the cases it 
would greatly interfere with the work of the court, 
and lawyers render a great service by getting their 
work done on time. 

Appeals from and writs of error to trial courts 
in all prosecutions for felony and in cases in which 
a franchise or freehold, or the validity of a statute, 
or the construction of the constitution, is involved, 
and in all cases relating to revenue, or in which the 
State is interested as a party or otherwise, and in 
certain other cases especially provided for by 
statute, are taken directly to the Supreme Court. 
All other cases are reviewed by the Appellate 
Courts. In all cases of which the Appellate Court 
has jurisdiction, except criminal cases, its judg- 
ment is final, provided the Appellate Court does not 
certify that the case decided by it involves ques- 
tions of law of such importance that it should be 
passed upon by the Supreme Court, in which case 
a further appeal may be prosecuted to the Supreme 
Court, and provided the Supreme Court does not 
on proper petition for writ of certiorari require the 
case to be certified for its review and determination. 
Where the defeated party desires a further review 
of a case of which this court has jurisdiction and 
where the Appellate Court refuses the certificate of 
importance, the party files a printed petition for 
writ of certiorari, together with an abstract of the 
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reco! trial and Appellate Courts in the form 
é le 3 

\ S pe bstract is delivered 
to the f each of the judges of the court. 
Each juds ls and ! lers it and reaches his 

e petition. After all 
the judg had time to read and consider the 
petition hief justice a conference on 
them, ar judge is thet illed upon to express 
his vit te. If f favor the granting of 


otherwise, it is 


denie tly, where three of the judges are 
gment of the Appellate Court 
wrong, udge who voted to deny the writ 
will chang te that the se may be further 
idet e statute authorizing this practice 
gives tl eated he Appellate Court, an 
the judgment of that court 
reviews Supreme Court, but saves the Su- 
preme ( k and ( writing opinions 
in thos hich the judgment of the Appel- 
late Court cht lhe opinion of the Appellate 
Court I ! ved on sideration of these 
petiti eme | lay not agree with 
some of t ns assigned by the Appellate 
Court for 1 nclusion reached by it, but will 
de 1) tl f lu reached by the \p- 
pellate ( I right Phe me plan that is fol- 
lowed it eration of. petitions for writ of 
rtior ed he « deration of peti- 
tions for writ rror in compensation cases. Every 
judge | each case, and the cases are then 
assigned t everal judges to announce from 
the bet t lusion of the court. These peti- 
ti S é s cle but concisely, 
ad the noint uld be supported by suggestions 
I M t id hereafter con- 
cerning brie ies to petition Perhaps it is 
not out of 1 to say here that there is serious 
rect le l iti yuri liction of the Su- 
reme ( cast that the court 
will have tit to give more consideration to cases 
Che ri re that ever case shall be con- 
sidered and 1 on its merits. It entertains mo- 
tions at ¢ I t rrect errors in the record, 
abstract or 1 hled, or to supply some omis- 
sions Che eral i1 ranting these mo- 
tions where c 1s¢ | v1 nd where it has 
thority to ; the request. Motions are filed 
th the cle he presents them to the court 
at the openi: t on the first urt day follow- 
oe the d \ll motions must be in writ- 
ng, and wher n matter vhich do not ap- 
vear of recor must be supported by affidavit. 
Where the mot lve ther than formal mat- 
‘ it wht a mpanied | written sug- 
gestions 1 he but these sug 
cestions sl rief and t the point \ copy 
ff the motior iovestiol must be served on 
pposing couns time for him to have oppor- 
tunity to ansv t. and proof of service must be 
filed with the 1 n. Objections to the allowance 
if the motion 1 ‘ Glad ir vritine and may be 
supported | tions \ll motions are read 
‘rally in confer: nd receive the consideration 
fF every mem|]! the ‘ urt The Cc ynclusion 
eached by tl 1 innounced | the ju lge to 


vh m the . ‘ ccione, fins that purpose. 


When the court is in vacation the several judges 
have authority to enter an order granting most formal 
motions. Much of the court’s time is wasted by the 
reading and consideration of motions that have no 
merit. All of this time wasted by inconsiderate 
members of the bar is lost to the people of Illinois. 
It is badly needed for the consideration of impor- 
tant litigation. 

The party bringing a case to the Supreme 
Court must furnish a complete abstract of the 
record in the form prescribed by rules 14 and 16. 
Where the record contains the evidence, it must 
be condensed into narrative form in the abstract 
so as to present its substance clearly and con- 
cisely. The abstract must be sufficient to present 
fully every error and exception relied upon, and 
it will be taken to be accurate and sufficient for a 
full understanding of the questions presented for 
decision unless the opposite party shall file a further 
abstract making necessary corrections or additions. 
If an abstract is skillfully made, much immaterial 
matter can be greatly condensed. The abstract 
must show that it is complete and must contain 
a complete index of the matter abstracted. The 
appellant or plaintiff in error must, in all cases, 
assign errors at the time of filing his record, and 
these errors must be written upon or attached to 
the record and must be printed in the abstract. 
Additional errors may be assigned by leave of the 
court or of one of the judges whenever it shall 
appear to be necessary to a full presentation of the 
case 

Each party is required by rules 15 and 16 to 
file 15 copies of a printed brief. A. properly pre- 
pared brief consists of three distinct divisions 
the statement, the propositions and authorities, 
and the argument. These divisions should be kept 
separate. We often find the same statement re 
peated in each of the three divisions of the brief. 
This is unnecessary and is not helpful to the court. 
Every statement should be carefully weighed and 
considered before it is printed in the brief. Fre- 
quent misstatements cause the court to lose con- 
fidence in the brief and in its author. Whether 
made inadvertently or wilfully, misstatements are 
inexcusable. If the former, especially if they occur 
often, it is the result of carelessness, and if the 
latter, counsel violates his oath, brings disrespect 
on the profession that honors him, and subjects 
himself to suspension or removal. Briefs should not 
contain extravagant statements nor immaterial and 
heated discussion. The court wants light, not heat. 
They should never contain disrespectful statements 
concerning opposing counsel or the trial court. If 
criticism is justified, a reasonable amount in the 
right way is, of course, permissible, because no at- 
torney or court is above just criticism. Unless there 
is a real basis for criticism, it is always best left 
unsaid. If the author of the brief will bear in mind 
that these briefs are read by the several judges in 
the solitude of their offices, they will see at once 
that page after page of disrespectful and heated 
criticism and flights of oratory of the street corner 
variety are neither entertaining nor enlightening. 
If the writer of a brief will place himself in the 
position of the court and keep in mind that the 
court is interested only in the merits of the con- 
troversy and that it wants to get the facts and the 
law applicable to the case, with the least cost of 
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time and effort, he will write a better brief and will 
serve his client better. The members of the Su- 
preme Court of Illinois have little time to be wasted. 
They spend five months of the year attending ses- 
sions of the court, and each judge must write about 
seventy-five opinions and read and consider about 
450 opinions written by his associates in the seven 
months that remain. These are facts, not theories. 
The judges’ time is yours, It is all bought and 
paid for. But when they have given you all their 
time they cannot give more. The typewriter is a 
great invention and has filled a great need, but 
it tends to make those who have the services of 
a stenographer and the use of a typewriter verbose. 
A liberal use of the blue pencil by the brief writer 
will save the court much unnecessary labor. When 
the brief is long an index is helpful. 

The statement of appellant or plaintiff in error 
should contain a short and clear statement of the 
case including first, the form of the action; second, 
the nature of the pleadings sufficient to show what 
the issues were in the trial court and to present 
any question subject to review arising on such 
pleadings; third, in cases depending upon the evi- 
dence, the leading facts which such evidence proved 
or tended to prove; fourth, how the issues were 
decided upon the trial and what the judgment or 
decree was; and fifth, the errors relied upon for a 
reversal.. The statement should be full, but concise, 
so that the court can fully understand, after reading 
it, all the questions at issue. There is no occasion 
for setting out the pleadings at length where no 
question of pleading is presented for review. The 
statement should be a mere recital of the facts 
without argument and without detail. If the facts 
are controverted, this can be suggested in the state- 
ment without giving the brief writer’s views. In 
this part of his brief he should let the facts speak 
for themselves. When the questions for review do 
not depend upon the evidence, only enough should 
be stated to give the court the information nec- 
essary to understand the questions presented. 
When the case does depend upon the evidence, it is 
neither necessary nor helpful to set out at length 
the testimony of each witness, naming him. State 
the evidence in a narrative form with proper refer- 
ences to the abstract and record pages, thus: (A. 20; 
R. 75.) and the court will refer to the abstract for 
the details where they are necessary. No lawyer 
gains anything by making an unfair statement. He 
loses the confidence of the court at the very outset 
of his case. The statement of appellant or plaintiff 
in error will be taken to be accurate and sufficient, 
unless the appellee or defendant in error shall point 
out wherein it is inaccurate or insufficient. It is 
unnecessary and improper for appellee to restate 
the case in his brief unless the statement of the 
appellant is so unfair and inaccurate that a re- 
statement is necessary for the court to understand 
the questions at issue. The statement of appellee 
should usually consist of the propositions by which 
he seeks to meet the alleged errors assigned by 
appellant or by which such errors are obviated. All 
argument or discussion should be reserved for the 
third division of the brief. Too much emphasis 
cannot be placed upon the importance of a clear, 
concise, comprehensive statement of the facts. It is 
not unreasonable to assume that the judges of any 
court of review will know something of the law 
applicable to any case that may be presented to 


them, but it is certain that they will know nothing 
of the facts of a particular case until informed by 
statement of counsel. A familiar proverb of our 
profession is that “A case well stated is more than 
half argued.” 

The second division of the brief should contain 
the propositions of law relied upon by counsel in 
support of his side of the case. The propositions 
should be set forth under appropriate headings. 
They should not contain any statement of facts nor 
any views of counsel. If the case is one where 
there can be a question of jurisdiction the first pro- 
position should deal with this question. The propo- 
sition should be short and to the point, followed by 
the citation of authorities supporting them. As a 
general rule, the fewer the authorities, the better. 
If the proposition is settled by repeated decisions 
of our Supreme Court, then two or three well- 
selected cases are ample. If there are no decisions 
in this State, then a few leading cases from other 
jurisdictions will ordinarily suffice. If there is no 
conflict in the authorities, three or four well-con- 
sidered cases are enough, but if there is conflict 
among the courts of other jurisdictions, then coun- 
sel would be justified in citing leading cases from 
each jurisdiction sustaining the view contended 
for by him, and such citations would be very helpful 
to the court. There is no necessity for ‘citing a 
large number of cases from the same State——one 
or two leading cases from each State is better. Of 
course, no hard and fast rule can be stated, but 
the tendency is to cite too many cases that are not 
directly in point. This is confusing and a waste 
of the court’s time. Judges are human, despite 
statements to the contrary, and they naturally lose 
confidence in a brief after they have read several 
cases cited and find that they are not in point. If 
the author of the brief will read his cases with care 
and cite only those that are most nearly in point, 
both on the law and the facts, he will render a great 
service to the court. 

Quotations from authorities are rarely neces- 
sary or helpful. The tendency is to quote entirely 
too much. If a quotation is deemed advisable, it 
should be a sentence or two. Cases should be cited 
by their full title, followed by the number of the 
volume, the name of the jurisdiction and the page 
of the report where the case begins, and the page 
where the point discussed can be found, thus: City 
of Chicago v. Tribune Co., 307 Ill. 595, 601. If the 
citation is from a foreign jurisdiction and is re 
ported in the reporter system or some Selected case 
system, the title of the case should be followed by 
the volume and page of the official reporter and the 
volume and page of the other reporter. Where the 
decision is cited for the second time in a brief, the 
number and page of the volume should be repeated. 
When any other method is used it requires time 
to refer back to the first reference. Never cite a 
textbook nor an encyclopedia without reading the 
authorities, or some of them, cited in support of 
the text. This applies to writers of opinions as 
well as brief writers. Many of the citations will 
be found to be inaccurate, some bearing indirectly 
on the point and some missing the point altogether. 
There are many well-written lawbooks which cite 
well-selected authorities. The citation of these 
works is helpful and advisable. Every lawyer must 
decide for himself the best method to use in the 
preparation of his brief, but no lawyer can pre- 
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pare a rief without ill knowledge of the signed at the end of the term, so the first informa- 
facts without diligent and exhaus- tion they have of the case called for oral argu- 
tive s iw appl le thereto ment is the statement made in the opening argu- 

The 1 irsument uld be divided into ment of counsel, except where the case is filed pur- 
the sat ne se 4 f and should follow suant to the granting of a petition for writ of 
that o1 hould 1 xercised in making €¢tror, writ of certiorari, or some original proceeding 
these d mat ns cause needless i the Supreme Court. After the court is advised 
repetitios Be cal ie to the court. It is Of the issues and of how the trial court decided 
‘n this f the brief that the court expects them, counsel should argue only the important 
on fad as titled to have the views of counsel. P0imts made in his printed argument. The case is 
He sl] honest! nd fairly his views of Ot decided on the oral argument, and he does not 
whet ¢ eet | should apply the waive any of his points by failing to argue them 
" Some lawyers Orally. It is probably well to state all the points 
have at . rgument over too 4nd then argue those he considers are of sufficient 
much onfidence in his ‘i™portance to be presented orally. If the question 

ise. hi t the points which have real iS the construction of a will, contract, statute or 
nerit « ; them. Too much Other document, only that part necessary to an 
strene 1 neh, ae ikens the argument Understanding of the point under consideration 
» the to feck preparation is usually Should be read. It is usually best to state the sub- 
the cat htitead f unimportant conten- Stance of the document and then read only the 
tions. Lor ment on a point that is not fairly particular sentence or sentences involved. If the 
debatabl. Lene ti hole argument, It case be one resting on the testimony of many wit- 
ften ‘ te and probably to quote messes, it is a waste of the time of the attorney 
from leading ties, but there is great danger and the court to name the witnesses who testified 
f abusing t tice. Quotations should always and to recite in detail the testimony of each wit- 
be brief and tly to the point. It is impossible mess. On reflection, it is apparent to anyone that 
to lay dow ral rule that will indicate the the judges could not possibly remember such de- 
rder in wl uld be briefed and argued. tails and carry them in their minds until the opin- 
Ordinarily. if 1 ha point which he thinks ion is to be considered at the next term of court. 
lisposes ” t that ought to be The court will get the details from the abstract. 
arcued first rief of appellee or defendant in Usually, all the witnesses for one side can be 
error should the points in the brief of ap- treated in a general statement that the evidence 
pellant ( er, and then, if for that side of the case shows a certain state of 
neces esent further argument why facts to exist. 
the judg: hould be afAarmed. The If the argument is carefully prepared, the or- 
practice of ng each authority cited by op- dinary case can be presented fully in half an hour 
posing’ « r nect nor advisable. for each side, while an unusually long case involv- 
Usually, i nsidered not in point, the ing many points can be fully argued in an hour 
mere stat ' h the reason is for each side. A good oral argument is always 


to the matter. 
lecisive of the 


+ os ttent 


sufficient t 
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controversy a1 ire points of dis- 
tinction, it the duty of opposing counsel 
to distinguish t thority, and a proper treatment 
of it will be of t assistance to the court. Here 
is opportunit 1 service to the client and to 
the court é resentation of 
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helpful to the court. Some of the best oral argu- 
ments we hear are by the young lawyers. They 
are not usually crowded with work, and the novelty 
of appearing before the Supreme Court probably 
causes them to take unusual pains with the prepara- 
tion. Too many times the older lawyer trusts to 
his memory for matters that occurred in the trial 
court many months before. Frequently, when sev- 
eral lawyers are employed in a case, they all come 
to argue orally. I have never seen good results 
from this. The ordinary case can be much better 
presented by one lawyer. Of course, there are ex- 
ceptions to this as there are to most of the general 
statements I have made. An oral argument on one 
side of a case is of very little help to the court. 
When the case is argued orally on both sides, the 
court considers the oral arguments at the close 
of the day’s session, and each judge expresses the 
view he has gained from the argument. The oral 
argument, if properly presented, and the views of 
the members of the court are helpful to the writer 
of the opinion; and the argument, if well made, is 
especially helpful to the other members of the 
court and saves them much time in the considera- 
tion of the opinion after it is submitted. 

Counsel for the defeated party may file a peti- 
tion for rehearing. Notwithstanding the impression 
to the contrary, these petitions receive the atten- 
tion of every member of the court. The first week 
of the term is devoted to their consideration. At 
the opening of the term each petition is taken up 
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in regular order and it is read aloud in conference 
by the judge who wrote the opinion, each of his 
associates following with his eye his copy of the 
petition. If an associate has a question, he inter- 
rupts and asks for it. The record, abstract, and 
briefs are on the conference table for ready refer- 
ence. There is no necessity for a new argument 
of the case, and it can be readily seen why the rule 
requires that the petition shall be brief. After the 
reading of the petition is completed, such discus- 
sion as each judge desires takes place, and after 
the discussion ceases the roll is called by the chief 
justice and the result is announced in accordance 
with the majority vote. If one or more of the 
judges desire further time to look into the case 
before voting and their vote is necessary to a de- 
cision of the case, it is held, to give them time 
to investigate the record and briefs. The author 
of the opinion receives from the clerk a copy of 
the petition as soon as it is filed, and he considers 
the petition with the briefs and prepares to state 
his position with reference to it. He may ask leave 
to modify some of the language of his opinion or 
he may feel that the case ought to be further con- 
sidered and ask that a rehearing be granted. If he 
feels safe in his opinion, he is prepared to defend 
it in conference and answer promptly questions 
asked by his associates. Every member of the court 
welcomes a petition for rehearing when points 
have been overlooked or misapprehended by the 
court. No judge wants an opinion to stand which 
is not right, and he is glad to have the lawyers 
who are familiar with the case point out any errors. 
There is no department of the work of the Supreme 
Court where more time is wasted than in reading 
and considering petitions with no merit whatever; 
at least half of the petitions filed reflect no credit 
to the lawyers filing them. If the petition is 
granted, the opposite party may answer the petition 
and the petitioner may reply to this answer. 

In speaking of his experiences, Hon. John H. 
Clarke, formerly justice of our highest court, made 
this ‘significant statement: “The first impression 
made upon me by my service as a member’ of the 
Supreme Court was that of surprise at the great 
number of cases finding their way into that court 
which are of entirely negligible importance, whether 
considered from the point of view of the principles 
of law or of the property involved in them. That 
impression has been intensified as time has passed, 
for their number constantly increases.” This expe- 
rience is not new, for I am sure that every judge 
of a court of last resort finds cause at every term 
to wonder what prompted the lawyer to bring a 
case up for review which is so devoid of merit. 
Whatever motive impels such practice, it is an 
injustice to the people of the State. It results in 
a great waste of time of the judges and in imposing 
upon them much unnecessary and fruitless labor. 
There are constantly pending before our courts of 
last resort cases the decision of which intimately 
and profoundly concerns the lives and welfare of 
thousands of men and women, and such cases de- 
mand not only the time but the energy and ability 
of the judges. No judge with that sense of responsi- 
bility and duty to his State which every Supreme 
Court judge may be assumed to have would par- 
ticipate in deciding such important cases without 
making an exhaustive examination of the facts and 
the law, and men carrying such responsibility 











should not be harassed and annoyed by the in- 
vestigation of trifling and unimportant cases. The 
people are entitled to have their time and strength 
reserved and conserved for use in the investigation 
and decision of questions of public interest and 
importance which are constantly being presented 
to them. While there are drones in every hive, on 
the whole the judges of our courts are able and 
industrious men. Their decisions are generally 
right and when they are manifestly so there ought 
not be an attempt to review them. Every lawyer 
therefore owes a duty not alone to the judges but 
to the public to ask himself candidly as a citizen 
rather than as an advocate whether a case which 
he proposes to carry to the courts of review is of 
sufficient importance to justify his imposing the 
labor of an examination of it upon the court of 
last resort organized primarily to deal with mat- 
ters of general public interest. Certainly, there is 
nothing but disappointment and loss of professional 
prestige for those who pursue an unworthy case 
into a court of review. Therefore, private interest 
and public duty unite to impress upon our profes- 
sion the obligation to refuse to carry any but im- 
portant cases to the Supreme Court 
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of the estate of a deceased person may impose a tax 
upon the transfer of the stock, and prescribe means 
for enforcing it, which practically gives them the 
status of lienors in possession, irrespective of the 
owner's domicile or the actual situs of the stock 
certificates. The power of a state administering an 
estate of a decedent owning stocks of corpbdrations 
of other states to tax the transfer of such stocks, 
is limited to the value of the stocks in excess of 
the tax imposed by the states where the corpora- 
tions are located, for the transfer of the stocks, The 
power of Pennsylvania to levy a tax on this amount 
was not questioned. 

The Court characterized as unsound the argu- 
ment that the state of domicile could tax because 
the law of the domicile in general regulated the 
transmissior, of personalty having an actual situs in 
other states, and, in the words of the court, “obvi- 
ously the accepted domiciliary law could not, in 
itself, have any force or application outside that 
state. Only in virtue of its express or tacit adop- 
tion by the state of the situs could it have any force 
or application in them. Through its adoption by 
them it came to represent their will, and this was 
the sole basis of its operation there.” 

There are interesting variations in the response 
which the legislatures have made to the decision in 
Frick v. Pennsylvania, Kentucky, chapter 176, 1926, 
now taxes the transfer of all tangible personal prop 
erty of non-resident decedents within the jurisdic- 
tion of the state. Formerly the state imposed such 
a tax on all personal property of non-residents within 
the jurisdiction. It would appear that Kentucky 
has cut down its power to tax personal property of 
non-residents since the former law included intang- 
ible as well as tangible personal property, and it is 
well settled that a tax on intangibles which have 
acquired a business situs are taxable.* Either Ken- 
tucky failed to appreciate the significance of the 
holding of the Frick case, or it realized the policy 
behind the decision and wanted to lend a hand in 
arriving at a common sense solution of the general 
problem. 

Rhode Island, chapter 810, 1926, now expressly 
exempts from the transfer tax of its resident de- 
cedents tangible personal property having an actual 
situs outside the state along with the previously 
exempt real property located without. This is a 
submission to the decided question in Frick v. Penn 
sylvania. As to non-residents, Rhode Island for- 
merly levied no tax on personal property, except 
such as that over which the non-resident exercised 
or failed to exercise the power of appointment 
derived from a resident. On the other hand the 
legislature takes advantage of the suggestion that 
tangible personal property should be taxed, It 
provides for a transfer tax on tangible personal 
property having an actual situs within the state. 


6 Cooley, Taxat 4 ed., vol. 2, section 4 65. 
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As busy as New York was in amending and 
passing statutes reaching a total of nearly 900, the 
Assembly saw fit to amend the tax law by exempt- 
ing from the value of the gross estate of the de- 
cedent tangible personal property having an actual 
situs outside the state. Previous to this change 
only real estate located without was exempt. 

It is interesting to note the care exhibited by 
the draftsmen of the Rhode Island statute and to 
a lesser extent, the New York provision. The Frick 
case held that an actual situs without the state of 
domicile was necessary to prevent the state of 
domicile from taxing tangibles, and as a corollary, 
it is evident that there must be an actual situs within 
the state to permit such taxation. The Rhode 
Island statute conforms to the holding perfectly. 
New York is not so explicit but shows a proper 
understanding of the holding by its language, using 
the words actual situs. 

Quick response was shown in Massachusetts 
by an amendment made in chapter 148, 1926. The 
effect now is to render taxable all tangible personal 
property of a non-resident decedent, within the com- 
monwealth. Virginia, chapter 483, 1926, uses simi- 
larly loose language in a new section added to the 
tax law which in effect taxes the transfer of all per- 
sonal and real property within the state belonging 
to persons domiciled without, exception being made 
in a few cases of bank deposits. Kentucky aligns 
itself with the other two states by using the phrase 
within the jurisdiction. 

It seems that Massachusetts, Virginia and 
Kentucky have overstepped the holding of the Frick 
case, for there it was held that property having an 
actual situs within the state was taxable. It has been held 
since the earliest days that property in transit’ or prop- 
erty temporarily* within the jurisdiction is not tax- 
able. To save the statutes the courts of the several 
states will undoubtedly interpret them in accord- 
ance with prior holdings on the question of situs. 

New York’s neighbor, New Jersey, did not 
legislate quite on the point, but in chapter 294, 1926, 
went beyond and exempted from the transfer tax, 
stocks in New Jersey corporations or National 
Banks located in the state owned by non-resident dece- 
dents. 

This year will undoubtedly see many changes 
in the inheritance tax laws of many states. 1927 
is a fat year, almost all state legislatures hold ses- 
sions, following the lean year of 1926 when only a 
few legislatures met. The strong feeling and con- 
stant agitation on the subject of tax reform is 
almost certain to result in numerous statutory 
changes. The time-honored and useful constitu- 
tional phrase commonly: styled due process had the 
wholesome effect of settling the unsettled state of 
the law as to the situs for taxation of tangible 
property. Will it be of use in the field of taxation 
of intangibles? 

It is the well settled rule that such property is 
taxable at the domicile of the owner.® There are 





7. Illinois Central Railway ( v. Greene, 244 J. W. 555; Dela 
ware, etc., R. R. Co. v *ennsvivania, 198 U. S. 841; Union Transit 
Co. v. Kentucky, 199 U. S. 194; Southern R. R. Co. v. Kentucky, 
222 U. S. 63, 68. For a collection of cases see 1 Wharton (3 ed.) 165 

8. Hays v. Pacific Mail S. S. Co., 17 Howard (U. S.) 596; Do 
minion Steamship Co. v. Virginia, 198 U. S. 299 

9. Intangibles taxable at domicile of creditor, bonds, Bonaparte 
v. Tax Court, 104 U. S. 592; Constitutionality of power to tax 
at debtor’s domicile questioned in Cleveland P. and A. Co. v. 


Pa., 15 Wall 300; bank deposit in another state, Fidelity and 
( v. City f Louisville, 245 U. S. 554; shares of 
stock of foreign corporation, Hawley v. City of Malden, 232 U. S. 1 
stocks, bonds, and notes department without, Bullen v. Wisconsin, 240 
J 625: fact that intangible personal property is subject to tax 


Columbia Trust 


many theories for the taxation of intangibles, but 
most important is the fact that several kinds of in- 
tangibles are taxed many times, for example, where 
the corporation is created, where a business situs 
is acquired, and where the owner is domiciled. 
Thirty-six states impose a transfer tax upon the stock of 
corporations chartered by them although the stock 
is owned by a non-resident decedent. Every state 
which has an inheritance tax, taxes all the in- 
tangible property of its resident decedents, under 
the mobilia rule. Many states impose a tax on 
intangible property belonging to non-resident de- 
cedents when such property is physically located 
in the state. Eleven states attempted to impose a 
tax upon the transfer of stock owned by a non- 
resident decedent if the corporation had property 
within its borders even though incorporated in 
another state. This last attempt was too much, 
and the Supreme Court declared the tax unconsti- 
tutional.*® Sixteen states tax the stock of a non- 
resident decedent if the certificate of stock happens 
to be physically located in the state at the time 
of death, notwithstanding the fact that the cor- 
poration issuing the stock is a foreign corporation." 

It seems from the foregoing figures that in- 
tangibles are taxed in more than one state under 
one theory or another. Some states adopt several 
theories in order to get revenue going and coming. 
There was involved in Frick v. Pennsylvania the 
question of taxation of intangibles in the form of 
corporate stocks and bonds. The court did say that 
as to stocks, “the jurisdiction of the state of domicile 
was subordinate to the power of the state where 
the corporation issuing the stocks was chartered.” 
Therefore it could tax on the value of the stocks 
less the tax paid in the state of incorporation. It 
might be well to note that the power of the state 
to tax at all was not in issue; jurisdiction up to a 
certain amount was conceded, and therefore the 
court probably could not hold that Pennsylvania 
had no power at all since some was conceded.” 
A very similar problem occurred in Bullen v. Wis- 
consin. There the state of domicile taxed the en- 
tire amount of intangibles without deduction of the 
tax levied in the state where the property had ac- 
quired a business situs. No error for this holding 
was assigned in the appeal to the Supreme Court, 
and it was held that the court need not inquire 
whether there was any constitutional obstacle to 
the state of Wisconsin adopting the gross fund 
disposed of rather than the net amount received as 
the measure of the tax. 

What can constitutionally be done about 
multiple taxation of intangibles? It seems™* that 
constitutionally double taxation is permissible. Mr. 
Justice Holmes said in the Bullen case: “No doubt 
it would be a great advantage to the country and 
to the individual states if principles of taxation 
could be agreed upon which did not conflict with 
each other, and a common scheme could be adopted 
by which taxation of substantially the same prop- 
erty in two jurisdictions could be avoided. But 
the constitution does not go so far.” For similar 
when it has a business situs does not preclude taxation in state where 
owner is domiciled, Fidelity and Colum! Trust Co. v. Louisville 
245 U. S. 54, and cases therein cited; taxable at situs, of corporatior 
Corry v. Baltimore. 196 U. S. 466; taxable at business situs, for colle 
tion of cases see Cooley, 4 ed. volume 2, section 465. iso: a 
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expression the same learned Justice see state- 
ment in Blackstone v. Miller. 

It is { e to consider some forms of in- 
tangibles as tangible personal yperty for the sake 
of taxation, and indeed there is language in some 
of the cases to this effect. In New Orleans v. 
Stempel,’* tl rt said It is well settled that 
bank bills and municipal bonds are in such a con- 
crete tangil rm that tl ey are subject to taxa- 
tion where rrespective of the domicile of the 
owne! Notes and mortgages are of the 


same ile they may not have become 








so gen gnized as tangible personal prop- 
erty, yet they have such a concrete form that we see 
no reason w tate may not declare that if found 
within its limits they shall be subject to taxation.” 
Could the ru f the Frick case be applied con- 
sistently with the earlier decisions?" 

While su treatment would settle the dispute 
as to taxation at the owner’s domicile for in- 
tangibles ev 1 by strument in writ- 
ing and having attributes of tangibles, it would 
still leave n the question as to simple 
contract debts h are pure intangibles. More- 
over, treating stocks and bonds as tangible would 
not in any mpair the oy of the state 
where the corporation was chart 1 to levy a trans- 
fer tax.*® Also to simple del ts, the state where 
the debtor i led has been held to have the 
power t tax 

The abu f multiple taxation are clearly 
pointed out in t Report of the National Commit- 
tee for Inheritance Taxation, 1925. The evil exists 
not only in the sive tax but frequently in the tre- 
mendous econo! waste due to delay resulting in 
lepression in 1 market value of stocks. It is 
pointed out that often twenty states have formal 
requirements in the matter of inheritance tax pro- 
ceedings. T] mittee vigorously denounces the 
present syste! nd suggests that the state ol 
lomicile alone 1 ntangibles ismuch as this is the 
nly equitabl | practicable rule. The language 
juite clearly i1 that the legal rule is otherwise, 
ind it unquest bly is at the present. As an 
ilternative to t states not wanting to give up 
he present taxation, the imposition of a 
flat tax with 1 11 provision is suggested. 

The evil it l is essentially that of multiple 
taxation, and s been an attempt to meet the 
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and more promising method of reciprocal legisla- 
tion between the states 

Under the Revenue Act of 1926, the credit al- 
lowed on the federal estate tax for the state transfer 
taxes paid by the same estate was increased from 
25 to 80 per cent. The result of this is to eliminate 
double taxation as between state and nation, to 
promote uniformity and possibly to prepare the 
way for turning over the field exclusively to the 
states. 

The real ray of sunshine, however, beams forth 
from the reciprocal legislation adopted in several 
states in the past few years. The states feeling 
the evil most keenly have awakened to the fact that 
something ought to be done and have adopted a 
rough and ready but eminently sensible plan of 
reciprocal exemptions. In 1925 Massachusetts, 
chapter 338, New York, chapter 143, Pennsylvania 
No. 391, and Connecticut, chapter 239, all enacted 
legislation which in substance granted to non-resi- 
dents exemption from taxation on personal prop- 
erty located within the jurisdiction, if the state of 
domicile imposes no inheritance tax upon such 
property of citizens of the first state or has a recip- 
rocal statute. 

New York exempts all personal property of non- 
residents who are residents of states which either 
have no such tax or which exempt all such property 
of New York residents. Several states, however, 
exempt part of the personal property of non-resi- 
dents therefore not giving complete reciprocity. 
Massachusetts, chapter 148, 1926, exempts only 
all intangibles. Can New York, under her statute, 
exempt intangibles in New York belonging to es- 
tates of Massachusetts residents? The Connecticut 
act is very interesting. It provides for mutual ex- 
emption of “tangible personal property, 
located in this state if the state of domicile 
of such decedent imposes no succession, inheritance, 
transfer or similar tax upon tangible personal prop- 
erty. . . held at their decease by residents of this 
state.” The Frick case will possibly induce the 
Connecticut legislature to change this law. Con- 
necticut agrees, for example, not to tax the tangible 
personal property of a Massachusetts decedent if 
Massachusetts grants reciprocity. Thus under the 
Frick decision Connecticut cannot levy an inheri- 
tance tax on the tangible personal property of the 
citizen having actual situs in Massachusetts, so that 
if Massachusetts agrees not to tax such property, 
it will escape altogether. Practically then, these 
provisions are to be carefully recast if they are to 
be effective. 

Massachusetts, chapter 148, of the laws of 1926, 
appreciated the situation and amended its reciproc- 
ity agreement to exempt only intangible personal 
property, thereby assuming control over the tan- 
gible personal property having an actual situs 
within the state over which it was given jurisdiction 
by the holding in the Frick case. 

Reciprocity in an unusual form was adopted in 
Kentucky, chapter 176, 1926. To get at concealed 
assets it is provided that the State Tax Commission 
will furnish information regarding intangibles be- 
longing to non-resident decedents, physically lo- 
cated in Kentucky, to the proper official in the 
state of domicile if that state supplies like informa- 
tion to the Kentucky authorities. 
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It may be suggested that it is possible to have 
a Uniform act for the Taxation of Intangibles. That 
is probably only another way of getting results 
similar to those obtained by reciprocal legislation. 
For adjustments by compact see the discussion of 
the problem in 34 Yale Law Journal’ in a careful 
treatment of the possibilities of the compact for 
taxation as well as many other necessary interstate 
adjustments. One obvious effect of such a com- 
pact would be to remove the exclusive seat of con- 
trol from any one state. How could it be enforced 
in case of breach? 


19 84 Yale Law Journal, 685 at 704 
James M. Landis 


Felix Frankfurter and 


Secretary A. W. Mellon is among those who 
“There is conflict be- 


suggest reciprocal action: 
It is quite possible 


tween the states themselves. 
under our complex system of property ownership 
in America for the various states and the Federal 
Government to take by death taxes more than 100 
per cent of a particular estate. The elimination 
of this manifest injustice will require the working 
out of some reciprocal exercise of the taxing power 
by the states and the Federal Government in the 
interest of the good of the whole. A consideration 
of this feature might well have the attention of the 
Congress.”’*° 


20 39 Trust Companies 708, December 1924 


ARRANGEMENTS FOR BUFFALO MEETING 


Headquarters 

Hotel Statler, Delaware Avenue and Mohawk 
Street. Rates: Single rooms, $4 to $6 per day; 
double rooms, $6 to $8 per day; double rooms with 
twin beds, $6.50 to $12 per day; double room with 
double and extra bed (for two or three persons), $7 to 
$8.50 per day; parlor suites, $15 per day up. All 
rooms have tub and shower bath and outside loca- 
tion. 

Reservations and Hotel Information 


Requests for reservations and information con- 
cerning the Statler and other Buffalo hotels should 
be addressed to the secretary, William P. Mac- 
Cracken, Jr., 209 South La Salle Street, Chicago, IIl. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating (1) whether double or single 
room is wanted and if double the names of persons 
who will occupy it; (2) the approximate rate; (3) 
date of arrival, including definite information as to 
whether such arrival will be in the morning or even- 
ing; (4) whether upper or lower floor is preferred. 

Every effort will be made to comply with re- 
quests made, as far as available accommodations 
will permit. Reservations should be made as early 
as possible. 


Reduced Rates for Buffalo Meeting 


Summer tourist rates to Buffalo and Niagara 
Falls will be available to membérs in certain parts 


of the country. In those parts where tourist rates 
are not available, arrangements will be made for 
securing the usual reduction of 25 per cent on the 
identification certificate plan, concerning which an- 
nouncements will appear in subsequent issues of the 
Journal. 


Annual Meeting of Commissioners on Uniform 
State Laws 


“THE National Conference of Commissioners on 
Uniform State Laws will hold its next annual meet- 
ing at Buffalo, New York, August 23-29, 1927. 

The Headquarters of the Conference will be at 
the Statler Hotel, and all meetings will be held there. 

Requests for hotel reservations should be addressed 
to William P. MacCracken, Jr., Secretary of the Amer- 
ican Bar Association, 209 S. La Salle Street, Chicago, 
Ill., and reference is made to announcement concern- 
ing hotel accommodations which appears in this issue 
of the Journal. 

The following subjects have been tentatively as- 
signed for discussion in the following order: 

Real Property Mortgage Act; Public Utilities Act; 
Incorporation Act; Sale of Securities Act; Trust Re 
ceipts Act; Negotiable Instruments Act Amendments ; 
Cooperative Marketing Act; Mechanic’s Lien Act; Act 
for Securing Compulsory Attendance of Non-resident 


Witnesses 
Georce G. BoGerT, 


secretary. 


Additional Hotel Accommodatrons 


Dist. from 


With Bath 


Hotel Hdq. Single Double Twin Bed Suites 
Buffalo 5 blocks $2.50 to $4.50 $4.50 to $6.50 $6.50 $5.00 up 
Lafayette 5 blocks 3.50 to 4.00 5.00 to 6.00 7.00 to $7.50 $15.00 up 
Broezel 10 blocks 3.00 to 5.00 $2.50 to $4.06 $5.00 
Lenox .... 11 blocks 4.00 to 6.00 $7.00 50 ”) bedrooms 
Y. M. C. A. Men’s Hotel 1 block 1.00 to 1.50 & 1 bath $7 
Touraine . 4 blocks 2.50 to 3.00 $5.00 to $6.00 $12.00 up 
Cheltenham 1% blocks 2.50 4.00 $1.50 ) 
Graystone 4 blocks 3.50 1.50 $5.00 
Ford ... a“ 2 blocks 1.50 to 2.50 2.50 to 3.50 
Stuyvesant 12 blocks Furnished apartment $5.00 per day for 2 persons; $8.50 px \ perso! 


Buffalo Athletic Club 1 block 


A limited number of rooms for men are 


available at $4.50 pet 
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SOME VIEWS ON COMPULSORY AUTOMOBILE 
INSURANCE 


Real Sts Which ( 


lls for Remedy—Massachusetts Method of Dealing With It Ex- 


amined— Compulsory Feature Be Eliminated and Substantial Justice Still Be Achieved ? 


Suggestion Drawn from Workmen’s 
By EpwaArpD 
VU ember 


REA sts when persons injured en- 
mobilists and 


A tire t 1 1uit of auto ) 
hus v t any fault upon their own part 


il 





t mages which the law awards 
the the financial irresponsibility of 
the t doe Che inability to pay 
udgments just tained for real injuries, whether 
to perso ty, has in many cases resulted 
hardshiy liability without financial re- 
sponsibilit rren right to one who sustains 
injury by tl gful act of another.” (Opinion 
f the ] es S 569. at p. 598.) 
I am not es to admit that our Courts have 
» far broker that injustice is done to the 
person y by vrongful act of 
another wh« er ca pay any judg- 
ment aw | believe that the princi- 
ples ility in the operation of 
1utomobil yet give way to an entirely 
lifferent sche a eme of compensation 
for automol idents akin to that known as 
workmen’s co! nsatio1 I hesitate to recommend 
that state cor tions be amended with the re- 
ult that he s a good case at law shall be 
deprive be e of a supposed 
benefit to hin is no case. The Courts have 
not evolve 5 defe ¢ as they did in 
the old 1 é which defences 
ve since ( er day conditions. 
But | eV this all may be, we shall make 
a good start e deal properly with the real 
evil first refe Moreove rnishing a gen- 
uine, workabl tion tor this real evil may re- 
ult in min rt in g away entirely 
vith any fancie njustice as a result of which the 
ew scheme ensation is suggested. But 
n any ev¢ tent ourselves merely 
with pointing t lifiiculties of any situation 
which works |] We should ever be ready 
ind willing t nstructive suggestions to 
ire real evi ery good way of arriving at 
renuine é lly to analyze 
drastic rem«e is been suggested for 
that evil 


The Massachusetts Remedy for the Real Evil 


In Massacht t law has been passed, ef- 
tive Janu 7 ( ed purpose of 
e the real mplained f—to wit. the 
re lly to blame 
1utomobil 1using injurv or death. 
“Address é t State Bar Associa 
; t i 2, 6 
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Compensation Acts—Plan Proposed* 


C. STONE 


of the Lexington, Mass., Bar 


And this law is compulsory in its nature: indeed, 
it is called the Massachusetts Motor Vehicle Com- 
pulsory Security Act. 

This law provides in substance that, wholly 
without regard to whether they are financially re- 
sponsible or amply protected by automobile 
liability insurance, all automobile owners whose 
cars under the law must be registered—there are 
a few exceptions not necessary now to be noted— 
(and all resident automobile owners are included 
while only a few non-resident owners come within 
the law)—as a condition precedent to the registra- 
tion of their automobiles must furnish one of three 
forms of security: (1) a motor vehicle liability 
policy, as the law terms it—which is to be sup- 
plied by a liability insurance company and which 
follows in many particulars the ordinary automo- 
bile liability policy now issued, with limits of 
$5/10,000 as respects personal injuries or death; 
(2) a motor vehicle liability bond executed by a 
surety company as surety with the same limits; 
or (3) a deposit of $5,000 in cash or securities. 

This method of legal compulsion, it is well to 
observe, is visited not upon automobile operators 
but autoinobile owners. Moreover, it hits the in- 
sured and the uninsured owners alike. And right 
here it should be called to your attention that in 
Massachusetts two things are necessary in connec- 
tion with the lawful operation of automobiles 
owned in Massachusetts (1) the automobile itself 
must be registered and (2) the person to operate 
it, whether owner or otherwise, must be licensed. 
The Massachusetts law puts no direct legal com 
pulsion upon the operator. It deals only indirectly 
with him. Perhaps that is all that may be done to 
the operator. But there is no doubt that legal com- 
pulsion is directed against the owner, for he must 
furnish security in one of the three ways noted 
before his car may be registered; and under the 
Massachusetts law, “the presence of an unregis- 
tered motor vehicle on the highways has been out- 
lawed and declared a nuisance” (McDonald v. Dun- 
don, 242 Mass. 229, 232.) Since the motor vehicle 
liability policy or bond provided by the act has 
what is known in insurance circles as the omnibus 
coverage, the operator is protected if and when he 
uses the owner’s car with the latter’s express or 
implied consent. 

The coverage of this motor vehicle liability 
policy or bond is not so broad as that now given 
in the ordinary automobile liability policy. This 
is because of the limitations which state constitu- 
tions put upon the right of legislators to compel 
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citizens to do certain things. The Massachusetts 
Legislature has no extraterritorial authority, and it 
is at least doubtful if the police power may be so 
far extended as to compel the furnishing of security 
as respects accidents upon private property. The 
result is that the Massachusetts Legislature deemed 
it wise to provide that the coverage available to 
injured persons under this compulsory law should 
be limited to those accidents which occurred with- 
in the territorial limits of Massachusetts and upon 
its public highways. 

For injuries received outside of Massachusetts 
even though caused by cars carrying the com- 
pulsory coverage no protection is given. For the 
reason stated, no such protection could be consti- 
tutionally compelled to be given. Those persons 
who are injured upon private property in Massa- 
chusetts, (as, for example, in garages, at gasoline or 
service stations, in private parking places or in 
any wise off “the ways of the Commonwealth,” by 
which are generally meant those streets, roads, or 
highways dedicated to public use) by automobiles 
carrying the compulsory coverage only have no 
security to fall back upon for any judgments they 
secure. The Massachusetts Legislature felt that 
they lacked the constitutional authority to go to 
this limit. 

Moreover, but few non-residents are required 
to register their cars in Massachusetts; hence, the 
great army of out-of-state automobile visitors es- 
cape the arm of the compulsory law. It follows 
that the law in question affords no protection to 
those persons who are injured by these out-of-state 
automobiles. And so it follows that the law dis- 
criminates against the Massachusetts citizen who 
owns a motor vehicle—for he must furnish security 
in one of the three ways indicated while his out-of- 
the state neighbor or visitor drives on serenely or 
carelessly, if you will, but in any event without 
having to furnish security against accidents. 

The act provides for the establishment by the 
Commissioner of Insurance of rates for the motor- 
vehicle liability policies and bonds. The expense of 
gathering such statistics as the Commissioner be- 
lieves valuable in assisting him to arrive at ade- 
quate, just, reasonable, and non-discriminatory 
rates is upon the already overburdened tax- 
payer. That this business of fixing rates, 
if done fairly, involves a not inconsiderable 
expense is evidenced by the fact that already 
$25,000 have been appropriated in Massachusetts. 
And it may be interesting to note in passing that 
the Massachusetts Supreme Judicial Court, in its 
advisory opinion, said that the law as respects its 
rating provisions would be constitutional only “if 
provision is made for a judicial review of the pre- 
miums there to be established by the Commissioner 
of Insurance, and not otherwise” (See Opinion of 
the Justices, 251 Mass. at p. 611.) 

The act further creates a board of appeal upon 
motor vehicle liability policies and bonds. This 
board passes upon the question of whether a given 
liability or surety company is justified in its refusal 
or declination to issue to a particular person a 
motor vehicle liability policy or bond. The purpose 
of this provision is not to leave merely to the in- 
surance or surety company the sole right of de- 
termining who of the Massachusetts automobile 
owners may register their cars. Once again the 


expense of this tribunal is passed along to the 
taxpayer. 

Some very practical, if only incidental, ques- 
tions arise. Can the new rates be made lower than 
existing rates? The Commissioner can only guess 
at what these new rates will be, at least at first. 
He has no actual data available to assist him in 
arriving at a just, a reasonable, or an adequate rate. 
Such experience as he may ask the existing com- 
panies to give him is the experience only of cars 
already insured. Would anyone doubt that the 
class of persons now insured would probably fur- 
nish a far better experience than would all auto- 
mobile owners when every single Massachusetts 
owner must be considered because compelled to 
take out insurance? 

In this connection, too, it must not be for- 
gotten that there will be the feeling at least upon 
the part of the great majority of the public that, 
because (as they will suppose) every single person, 
whether resident or otherwise, is obliged to be 
insured, everybody sued will be financially good. 
Law suits must necessarily increase; verdicts will 
probably increase in size and frequency; at least, 
more trials will be brought about with the inci- 
dental increase of cost to the counties and the state 
for conducting trials, whether by jury or before 
the court—a very considerable sum in the aggre- 
gate, to be paid ultimately by the overburdened 
taxpayer. 

These same people will undoubtedly believe, 
because feeling that there is a surely responsible 
defendant behind every claim for injuries or death, 
that they should bring suits where now no suit is 
brought because there is no insurance. The in- 
stances where a guest is injured by a host or a 
relative is injured by another relative are simple 
illustrations of the point at issue. The fraudulent 
and the fake claims will certainly not cease to exist. 

But, as already observed, these latter consid- 
erations, of whatever consequence, may be but 
necessary evils in arriving at a solution of the 
general problem, and anyhow they sink into insig- 
nificance when one recalls the chief outstanding 
features of the law. 

The law is legally compulsory. Compulsion 
never has been and never will be popular. A com- 
pulsory law is often hard to enforce; at any rate 
it leads to evasion. A, very good and practical 
illustration of the point here made is found in the 
constitutional amendment which has to do with 
prohibiting the manufacture, sale, and transporta- 
tion of intoxicating liquor. And it must not be 
overlooked that this compulsion is visited upon the 
financially responsible man, and upon him who 
hitherto has seen to it that he was protected by 
automobile liability insurance. The owner who has 
already done his full duty to secure protection is 
treated in precisely the same fashion as his judg- 
ment proof neighbor who has been operating with- 
out automobile liability insurance and without the 
ability to pay the damages awarded against him 

Can a Better Remedy Be Suggested? 

Now, then, in our search for a better remedy 
for this evil, let us consider whether some remedy 
may not be suggested which will do away with this 
legal compulsion and will still accomplish substan 
tial justice. 

Let us approach the matter, then, with the 
idea of doing away with all actual, legal compul 
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sion. Has similar situation ever faced the hearing in some form in some court of competent 
legisla ~ ca here instantly jurisdiction upon the proposition whether he was 
comes to n the situation which contronted law- wholly to blame for the particular accident. If 

workmel mpensation acts the Court frees him from blame for causing the 

ed accident, he continues as before to operate or to 
te constitutions it was believed use his automobile. If, however, the Court finds 
workmens compensation act him solely to blame for the accident, the Court will 
nal. New York Court take such action as will bring about the result that 
decided in the [ves case. To he cannot continue to operate any automobile or 
Dviate ¢ jection of unconstitution- to use the particular automobile concerned in the 
ity, a ¢ C € was suggested, operating accident unless and until he puts up such security 
as a burder aity or incentive or inducement, as the Court orders up to (say) $5,000, the amount 
aS a re t ol burden, penaity, incentive, Or of protection usually given in a liability policy to 
inducement yers voluntary to k out the so- pay any judgment that later may be awarded. 
called work: mpensation policy, But we will further provide (and here is the 
' Chis it nt or incentive voluntarily to most important part of the suggested remedy) that, 
take out was ; mplished by taking if he has a liability policy, already issued, with the 
away trol the three defences which they sual $5/10,000 limits, applicable to the accident in 
had in sult ht against then by their emi- question, the Court shall accept it as adequate se 
pioyee \J t tory negiigence, (<) assump- curity. If, then, the owner has previously, although 
tion of the ind (J) negligence of a fellow voluntarily, taken out a policy of automobile li- 
Serva that rather ¢ in be in the ability insurance or if the operator has seen to it, 
posit e subject to a also voluntarily, that he was protected before his 
ow s a he voluntarily accident by a policy of automobile liability insur- 
chose to ta t a compensation policy. This ance, he may still use his own automobile and 
aboltiol not make more cases tO operate any automobile. Failing to have available 
be tried i t worke other way. The uch a policy and being otherwise without financial 
employe! t to be subject to suits with these ability to pay judgments, the automobile involved 
defences § intarly decided to take out in the accident may no longer be used upon the 
0 ee mg. y, or to bring him- ,uhlic highways and the operator may no longer 
seit within 1 4 ramen Ss compen- -nerate any automobile. 
sation entive ement, the bur- F 
den or penalt ever it may be termed. was the The New and Better Remedy Suggested 
té detence We will thus provide, if you please, that the 
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automobile ld be to deprive him of the 
use of his ¢ the highway f the State in 
which the a irred if he or any person 
using his car v express or implied consent 
was solely to for that a lent unless and 
until the own some security for the re- 
sults he Massachusetts court 
said (See Opi the Justices, 251 Mass. at p 
598), “the op in j mentality (re- 
ferring to tl in pu places is not a 
natural right. |] t to reasonable regulations 
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If we put effect the iggested burdens, 
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operator of every automobile, whether or not the 
owner, shall either lose his license to operate or be 
further prevented from operating any automobile, 
and that the owner of every automobile who either 
himself uses or permits to be used his own automo- 
bile shall either lose his registration of the auto- 
mobile or be further prevented from using his car 
upon the public highways, if, as a result of a pre- 
liminary hearing, the Court finds the defendant 
automobile owner or operator (as the case may be) 
to blame for any automobile accident which may 
have occurred and if the owner or operator fails to 
put up such security, up to $5,000, as the court 
may consider proper to satisfy any judgments later 
secured. Keep always in mind that an existing 
liability policy with $5/10,000 limits, taken out be- 
fore the accident and applicable to it, will always 
be accepted as adequate security. 

The remedy will be put into effect in the fol- 
lowing manner. The injured party, after an auto- 
mobile accident has happened, will have the right 
to bring a preliminary proceeding in court, either 
as a part of his action for damages or otherwise. 
In this preliminary proceeding, the Court will make 
an inquiry into the facts surrounding the accident. 
The Court will first determine whether the operator 
was to blame for the accident, and, if the operator 
be not the owner, whether the car was being used 
with the owner’s express or implied consent. If 
the court finds that the operator is to blame or, if 
the operator be not the owner, that the car was 
being used with the express or implied consent of 
the Court will order that the defendant, 
or owner, put up such security 


the owner, 


whether operator 
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up to (say) $5,000 as to the court seems proper to 
pay and judgments later awarded. 

If the defendant operator fails to put up this 
security, the Court will report that fact to the State 
authorities who will in the case of residents there- 
upon suspend the operator’s license until the se- 
curity shall be put up; and in the case of non-resi- 
dents the Court will enter an order prohibiting the 
defendant from further operating automobiles in 
the state until that security shall be put up. If the 
defendant be the owner as well as the operator of 
the automobile or if the defendant owner was not 
the operator but his car was being used with the 
owner’s express or implied consent, the state au- 
thorities, upon notice from the Court, will likewise 
suspend the registration of the resident’s automo- 
bile so that that particular car can no longer be 
used upon the highways until that security shall 
be put up. If the defendant owner be a non-resi- 
dent, the same result would be accomplished by 
a court order. 

Incidentally—as already pointed out—and it 
should be again observed that here is an important 
provision of the suggested law—the law will pro- 
vide that the Court shall always accept as adequate 
security a policy of automobile liability insurance 
in ordinary form, with the usual $5,000 and $10,000 
limits, previously taken out, applicable to the acci- 
dent in question. 

Effect of this “Voluntary” Remedy 


The full result of this suggested remedy will 
be that, before any person, whether owner or other- 
wise, will operate a car or permit his car to be 
operated, he will be in this position if he has not 
already taken out liability insurance: He will have 
to make up his mind either (1) to be so very care- 
ful in operation that (a) no accident will occur, 
or (b) no accident will occur of such seriousness 
that he cannot himself put up the necessary se- 
curity, or (2) he will take out voluntarily, or see 
that he is protected by, a policy of automobile 
liability insurance. Otherwise, upon the occur- 
rence of an accident, he will be in the position of 
losing his license or of not being able to operate 
any car if merely an operator and, if an owner, he 
will find himself in the position where he owns a 
car that may not be used upon the public high- 
way. Here is, therefore, an inducement to safety 
in that extra precaution would be required or, 
viewed from the other angle, an inducement before 
any accident occurred voluntarily to take out a 
policy of automobile liability insurance. 


Advantages of the Suggested Remedy 


The immediate advantage of this remedy is 
that all legal, actual compulsion is taken away. The 
man still has a choice. Full freedom of action is 
his. He may do the easy thing and take out an 
automobile liability insurance policy or he may 
say to himself, “I am going to be so careful that 
no accident will happen,” or “I am going to be so 
careful that no serious accident will happen, so 
serious that I cannot put up security.” Thus, he 
voluntarily chooses (1) to take out automobile li- 
ability insurance or (2) to take extra care to avoid 
at least serious accidents. 

Other advantages are also quickly seen: Those 
who are at present insured will have to do nothing; 
they go along just as they are now, because their 
present policies will be sufficient under the law and 


will be accepted as adequate security in the work- 
ing out of the law. 

The law will apply to everybody, both resi- 
dents and non-residents. All discrimination against 
residents is removed at once. The person who 
comes from out-of-the-state will be attended to by 
an order of court in the event that he does not 
have automobile liability insurance or cannot other- 
wise put up the necessary security, whereas the 
person within the state, if he does not have a policy 
or cannot put up the security, will have his license 
or registration, as the case may be, or both, sus- 
pended by the state authorities. 

As the policy will be one voluntarily taken out, 
the policy will be the ordinary automobile liability 
policy now issued which will cover anywhere with- 
in the limits of the United States or Canada and 
thus both within and without the limits of any 
particular state. It will also extend coverage to ac- 
cidents occurring upon private property as well as 
upon the public highways. 

I sincerely believe that a remedy of this kind 
will go far toward accomplishing real results. As 
already pointed out, those who are already insured 
will go on as heretofore. With respect to those 
who are not already insured, the only possible dis- 
advantage is that it will be theoretically possible 
for them to have one uncompensable accident. The 
incentive, however, always to be in the position to 
operate any automobile or at least to use one’s 
own car is so strong that the average person will 
be certain in some way to protect himself. If it 
be true that at the present time 80 per cent of all 
cars operated are purchased upon the installment 
plan, it is at once obvious that the owners of these 
cars will be in the insuring class. No person ad- 
vancing money upon a car will want to take the 
chance of having thrown back upon him a car 
which cannot be used upon the public ways. If a 
person can no longer use his car, he will not be 
likely to continue his installment payments. The 
person financing the car will naturally insist that, 
in addition to the ordinary fire and theft policies, 
an automobile liability insurance policy be taken 
out. 


We Must Not Overlook the Fundamental, Under- 
lying Evil 

We have thus presented a real, genuine remedy 
in answer to the insistent demand of those who 
cry out for immediate, specific legislation directed 
solely to remedy the evil complained of. But it 
must always be borne in mind that the real, fun- 
damental, underlying evil is not that certain per- 
sons who are wholly to blame for injuries occur- 
ring to others are financially irresponsible but that 
serious accidents do occur because of the use of 
automobiles. 

The fundamental, underlying evil, never to be 
lost sight of, and, therefore, to be corrected is the 
reduction of the number of accidents, and the con- 
tinual, perpetual striving for the ideal of preventing 
all serious accidents. No one realizes more than I 
the fact it is probably impossible entirely to eradi- 
cate automobile accidents particularly upon the 
public streets of our cities and towns, but in the 
effort to cure an incidental evil, even though it 
may be in many instances a very serious and far- 
reaching one, we should not overlook this real, 
fundamental, underlying evil, to wit: accidents will 
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and do happen. If accidents can be entirely pre- 


lle 


vented, of irse, the evil particularly discussed 
and sought to be remedied will be done away with; 
but in so fa accidents can be and are reduced, 
the precise « ymplained of can and will be re- 
duced. 

It is uw tedly true, as the so-called Hoover 
Commissiot nted out, that compulsory automo- 
bile liability insurance is not a remedy but merely 
a palliative r the real evil. At all events, such 
insurance cannot prevent accidents. The remedy 
here suggested in place of compulsory automobile 
liability insurance will help in the matter of pre- 


venting as already pointed out. But what 


every legi uld have continually in mind is, 
in additior iding the remedy here set forth 

any othe ition, to pass every conceivable and 
reasonable law the result of which may be 
at least to re e the number of accidents and to 
ittempt the i f preventing all accidents. Laws 
should be pa not only respecting the manner in 
which and t eed at which automobiles may be 


rs should be required to pass 
they may receive licenses. 


operate ad, 


examinations before ; 

Some publi ithority should have the right under 
proper circu inces to suspend or revoke licenses 
to operate ar also registrations of automobiles. 


tions should be passed with regard 
apparatus of automobiles, to see 
oper, that lights are of the right 


Laws and reg 
to the mec! 
that brakes 


the licensing authorities on the other to help keep 
down the number of careless and reckless oper- 
ators. There should be the fullest co-operation 
between us all, as good citizens, and the police 
authorities to help bring about the reduction of 
accidents. 
This Whole Matter Is of Vital Importance to 
Everyone 

This whole matter is of vital importance to the 
people of every community. The treatment of the 
particular evil complained of should be carefully 
and earnestly considered from all angles. Par- 
ticularly should it receive the serious and sober 
consideration of us all who, as members of an 
ancient and honorable profession, should be ever 
ready to see to it that, in the language of the 
Declaration of Rights of the Massachusetts Con- 
stitution, “Every subject of the Commonwealth 
ought to find a certain remedy, by having recourse 
to the laws, for all injuries or wrongs which he 
may receive in his person, property, or character.” 
Herein lies a splendid opportunity to put to good 
purpose the sage counsel of that real progressive 
whose words are emblazoned on your stationery, 
“Every man owes some of his time to the up- 
building of the profession to which he belongs.” 
How better may we devote our time and how more 
properly may we assist in upbuilding our profes- 
sion than in suggesting constructive remedies for 
real evils? In the humble but sincere effort of 
making a genuine contribution to the progressive 





kind. 

In additi there should be a rigid enforce- thought of the times regarding a serious evil this 
ment of all regulations and laws and a ready co- paper has been written and is dedicated to the 
operation between the courts on the one hand and Ohio Bar Association. 
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DECISION BY REFEREE 
\ Plea for More Circumspect Restrictions of This Important Phase of American Jurisprudence 
History of System Responsible for Many of Its Limitations—Objections to Sys- 
tem—Problems Here Presented Not Applicable to Bankruptcy Referees 
By I. MonTeriore Levy 
Member of the New York Bar 

HE nu roblems incident to the system of count were referred to three persons, known as arbi- 

referees 1 vogue in the United States have  trators, or referees. (Intro. to E. D. Smith’s reports 

not, if we ge from law reviews and law jour- XLIV; 2 Rec. of Mayor’s Court; Rec. of Mayor’s 


nals, been ¢ technically for the past half cen- 
tury either by r law schools or the Bar—a fact that 


is surprising f their importance 


Che histor f the system is itself responsible for 
many of its | and a brief outline of its origin 
might throw sot ight on some of its inefficiencies. 
In view of the fact that the Constitution of the United 
States expressly gurantees to each of us the right to a 
trial by a jury the growth of such an anomalous legal 
procedure is espe ly interesting 

The referee practice came into vogue in New York 
while it was ut ny, and after the conquest by 
the English it w ntinued in the investigation of 


l er Dutch practice matters of ac- 


ong accounts 


Court, vols. 2 to 7.) In 1683 the Charter of Liberties 
and Privileges provided that all trials should be by the 
verdict of twelve men, which virtually abolished this 
mode of procedure. In the language of the Charter: 
“All tryalls shall be by the verdict of twelve men, 
and as neer as may be peers or Equalls and of the neigh- 
borhood and in the County Shire or Division where the 
fact shall arise or grow whether the same be by Indict- 
ment, Infermacon, Declaracon or otherwise against the 
Offender or Defendant.” 

Thereafter actions involving an account were 
usually tried at common law by an action of account— 
an intricate proceeding which could not be applied to all 
cases of account. This led often to a bill in equity for 
an accounting being had. This means of disposing of 
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such cases grew in favor, wherein were disregarded 
earlier decisions that in such a suit “no evidence can be 
given of an account current.” (Gilbert on Evidence, 
page 192.) Long accounts in such suits led to the con- 
sent of both parties, usually, to a reference, and as this 
expedient grew in favor it became an established prac- 
tice. (Timpkins vs. Willsheare, 5 Taunt 431.) By 
1768 the great inconvenience and dissatisfaction of try- 
ing cases of account before juries was widely recog- 
nized, and a statute was passed establishing the method 
of trial before referees. This might be considered the 
real birth of the system. “An act for the better deter- 
mination of personal actions depending upon accounts,’ 
was the title of the statute of 1768, and it is quite evi- 
dent that the object was to avoid delay and inconve- 
nience and remove the burden from the jurors of trying 
long cases. So reads the preamble: 

“Whereas, instead of the ancient action of account, 
suits are of late for the sake of holding in Bail and to 
avoid the Wager of the Law, frequently brought in as- 
sumpsit whereby the business of unravelling long and intri- 
cate accounts most proper for the deliberate examination 
of auditors, is now cast upon jurors, who at the Bar, are 
more disadvantageously circumstanced for such services; 
and this burden upon jurors is greatly increased—upon 
long accounts, are exposed to erroneous decisions, and 
jurors perplexed—and other causes are delayed and the 
general course of justice greatly obstructed.” 

This act of 1768 was declared by the Court of 
Appeals virtually a part of the Constitution of 1777 so 
far as it related to the power of referring actions at 
law, (Steck vs. Colorado, 142 N. Y. 236) and while by 
its own limitations this act had expired January 1, 
1771, it was continued by legislation until 1780. Laws 
were passed by various statutes of March 30, 1801, 
April 5, 1813, and amendments made in 1845 and 1848, 
the one in the latter year limiting the jurisdiction of 
referees by excluding cases involving difficult questions 
of law. The law as it is today is virtually as passed in 
1877 when the Code of Civil Procedure specified the 
rights to a refereeship in given cases. Attempts made 
in the latter part of the nineteenth century for other 
statutory enactments on the subject failed. 

Reference by consent involves no particular prob- 
lem and need not be considered here. Mutual desire on 
the part of parties in controversy to have recourse to a 
referee involves no hardship to either party. We are 
here interested, therefore, in compulsory references as 
now instituted. These references, too, are based upon 
statutory provisions. The Federal Constitution pro- 
vides that “In suits at common law where the value in 
controversy shall exceed twenty dollars the right of 
trial by jury shall be preserved.” No Federal statutory 
provision providing for compulsory references would 
be construed as constitutional, and for that reason com- 
pulsory references are not in vogue in Federal courts. 
(Field v. Schell, 4 Blach f 435; Howe v. Edwards, 15 
Blach f. 402; and U. S. v. Rathbone, 2 Paine (U. S.) 
578 ; Bank of Hamilton v. Dudley’s Lessee, Peters 492. ) 
In New York State, however, compulsory references 
are permissible by statute, and this statute has been held 
constitutional (Camp v. Ingersoll, 86 N. Y. 433), and 
the constitutionality of compulsory references in this 
State has been sustained. (Steck v. Colorado, 142 
N. Y. 236; Allentown v. Dwyer, 26 A. D. 101.) The 

courts have held that there need not be statutory refer- 
ences in equitable actions and notwithstanding the 
absence of any constitutional provisions the courts have 
the right to order a reference in an action of an equi- 
table nature. (Camp v. Ingersoll, spra.) 
While most of the States guarantee by their con- 





stitutions the right to trial by jury, nevertheless in some 
of these States compulsory references are allowed. 
Such States, however, justify such leniency in this re- 
gard by pointing to the fact that prior to the adoption 
of their constitution compulsory references had been 
granted, and they hold by inference to the assumption 
that the constitutional provision regarding trial by jury 
simply continues the original status of referees, since 
it does not expressly forbid them nor take away from 
the court the right existing prior to the constitution to 
order a reference. 

The question arises, what are the objections to the 
references? Perhaps one answer can be found in a 
comment which appeared as long ago as 1880 in the 
Solicitor’s Journal and Reporter (Vol. 24, page 685) : 

“Some judges do undoubtedly insist on references on 
somewhat insufficient grounds and we are not sure that it 
would not be really quite as likely in many cases that are 
referred that justice would be arrived at by the verdict of 
a jury as by the award of an arbitras wr. Referring is 
often a tempting way of getting rid of an uninteresting 
and troublesome case.” 

It has been jocosely narrated how a judge at the 
assizes, hearing counsel incautiously say that some point 
in his client’s case was as clear as two and two make 
four, immediately said that if the case involved figures 
it had better be referred. 

Protracted and laborious inquiry into many unin- 
teresting details involving figures is not pleasant and 
the existing system of references, established in com- 
mon law practice before the Judicature Act, affords 
an avenue of escape from the tedium of such inquiries. 
There is justification, of course, in jury cases where 
an action involves a very long account and the items are 
too numerous to be retained in the minds of the jury 
(who keep no minutes of the evidence), but thé 
designation, “long account,” is variable. Much has 
been said and written on “what is a long account.” The 
best criterion might be said to be the one above stated 
—as it affects the jury. In the case of Magown v. 
Sinclair, 5 Daly 63, Justice Daley summarized this 
question as follows: 

“This is not a case for a reference. To authorize a 
compulsory reference, the account must not only be a long 
one but must be directly involved. It must be the imme- 
diate object of the suit or the ground of the defense, and 
not arise collaterally or incidentally.” 

This was held by the Court of Appeals in Kain v 
Delano, 11 Ab. Pr. N. S. 29. 

On the other hand, in a proper case for a compul- 
sory reference there must be no difficult question of 
law for the referee to determine. (Dane v. Liverpool, 
21 Hun. 259.) Though it is discretionary with the 
trial court to order a compulsory reference, the trial 
court cannot, for instance, declare that a case involves 
a long account when such is not the case. He cannot 
be arbitrary. He is subject to precedent. (Discretio 
est discernere per legem quid sit justum.) It is obvious 
that if the trial judge could order a compulsory refer- 
ence in his discretion, the result would be that the right 
to trial by jury would not be inviolate and would be 
at the mercy of a judicial officer. Coke says, “the 
courts will not allow mere caprice to be dignified with 
the title of the exercise of judicial discretion.” 

As a rule, compulsory reference will not be ordered 
in actions involving attorney’s fees, unless the accounts 
are necessarily involved. 

An example of the danger of referring such an 
action, and as far as that is concerned, any action, is a 
recent decision appearing in the New York Law Jour- 
nal (Vol. 74, number 41,) Griswold v. Harron, et al 
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involving t lue of an attorney's services, referred 


for determination to a referee. 


Mr. Justice Kelly, 
writing for the Appellate Division, 2nd Department, 
said: 

“The hearing before the referee upon a comparatively 
simple issue resulted in a contest between the attorney and 
his former ents, aided by the plaintiffs, whose actions 
had been dismissed, which takes up six hundred printed 
pages. The referee finally reported that the attorney was 
entitled t iditional payment of $2,500, but the referee 
presented a bill for $1,200 and a stenographer’s bill for 
$300. TI ttorney was obligated to pay these amounts 
n order to take up the report . .” “Despite their 
vigorous contest of the attorney’s claim before the referee, 
and their insistence that nothing was due him, the defend- 
ants on the st motion (to confirm referee’s report) 
were willing to pay the attorney the $2,500 found due by 
the re fused to pay the referee’s bill and the 
expense referee.” 

This brings us to the main question—the hard- 
ships and es incident to too liberal practice in 
the appointment of referees. The stenographic record 
made in is at the expense of the State, but the 
expense of stenographic records made at the references 
is borne by the litigants. Judges are paid by the State; 
referees by t litigants. Often the inability of one 
side to take the report may be a factor in a decision. 
This is « to the fundamental theory of our gov- 


ernment, wl is to make justice equally available to 
all. The State provides and maintains court accommo- 
vent any inequality of rich and poor be- 

Almost fifty years ago the Central Law 


dations to pre 


fore the lav 


Journal in editorial comment (September 28, 1877, 
Vol. 5. page , stated: 

“The refer system is undoubtedly liable to abuse on 
account é sive fees, but its greater danger lies in 
inother direction A referee sometimes finds himself 
inconsciously sitting as a judge in his own case. His fees 
ire to be taxed and collected as costs in the suit. 

“Suppose, then, that the plaintiff is solvent and the de- 
fendant insolvent. He is under a direct temptation to de- 
cide in favor of the latter, knowing that if the judgement 
voes a t the insolvent party, he, the referee, will lose 
all con n for his services 

“It may be said that it is a low view to take of the 
morals of the legal profession to suppose that any lawyer 


ed by such considerations. But human 
it best and ought not to be subjected to 


nature is weal 
ich temptations. No officer who is called upon to act 
judicially should receive a fee dependent upon the event 
f the litig " 

In New ¥ State the provision for reference 
fees is as follows: (Section 1545 of the Civil Practice 
Act 

‘A re e titled to ten dollars for each day unless 

it or before mmencement of the trial or hearing a 
lifferent rate of compensation is fixed by the consent of 
1e pz eS 
Perhaps if the discretionary fixing of the rate by con- 
ent were abolished, references would soon lose in 
larity yuld really be made only in imperative 
ses. Now, only too often the referee at the opening 


f the first hearing, inquires about the matter of his 
l stipulation between the parties as to 


uld receive. The subject thus pre- 


nted make litigant reluctant to take the position 

hat the referee shall receive only the statutory fee of 

10 a day and he usually submits himself to stipulating 
the referee a larger amount 

Some system should be feasible whereby a stipu 

numbe referees or masters could be ap- 


annual salary, specifically for the pur- 

of cooperating with the Court and responding to 
in all of the matters now comprehended within the 
vate referees at the expense of the 
procedure would cast the burden and 


intment 


tigants. Sucl 


the expense upon the State where it rightfully belongs. 
The appointment of masters has been urged by many 
prominent members of the Bar, usually for the purpose 
of inaugurating a practice similar to that existing in 
the English courts. Such officers of the law would 
provide the courts with every facility they now have in 
the appointment of referees and would eliminate for the 
litigants the injustice sometimes attendant upon com- 
pulsory referees. 

The solution suggested by the writer was proposed 
more than fifty years ago. In 1872 a bill was intro- 
duced in the New York legislature, providing that the 
government appoint, subject to the confirmation of the 
Senate, twenty persons residing in the City of New 
York, to act as legal referees. A similar bill was intro- 
duced several years later, but met with defeat. Such 
a bill should be introduced again with additional pro- 
vision for adequate compensation, a most important 
factor, and also with a provision making it a serious 
offense to ask or receive more than the legal fees. 

The great danger in the referee system lies in the 
distrust that it tends to create in the judicial branch of 
the government. A citizen should be permitted to pre- 
sent his claim before the court without being compelled 
to bear the expense and burden of presenting part or 
all of the testimony before a man other than a judge 
of the Court, or to pay the expense of the stenographic 
record, or be annoyed by adjournments which may be 
taken when a matter appears before a referee. 

It is important to state at this point that the prob- 
lems presented by the references are not applicable to 
the referees in bankruptcy. They were created by the 
Bankruptcy Act of 1898, corresponding to the office of 
the Registry under the Bankruptcy Act of 1867. 

The Albany Law Journal made a statement in 1871 
that is equally true today: “We do not see, however, 
that we can better matters by dispensing with refer- 
ences, as the present judicial force is not large enough 
to dispose of all the business coming before the 
court.” (Editorial of November 25, 1871, Vol. 4, page 
282.) The coutts today are overcrowded. Litigants 
have to wait several years in our Supreme Court before 
they can have their claim adjudicated. In the mean- 
time, the defendant’s financial responsibility may 
change, and whereas a judgment would be of value at 
the time the claim is made and the summons and com- 
plaint are served, yet, after having waited over two 
years, when the plaintiff finally gets his day in Court, 
and at great cost procures a judgment against the de- 
fendant, then to his great dismay he learns that the 
judgment is uncollectible. This is a tragic state of af- 
fairs, challenging our whole structure of government. 
The debtor refuses to pay his claim, but postpones it 
two or three years, seeing a way of delaying the dis- 
bursement of the money, in the meantime using that 
money to his own advantage and in other directions, 
perhaps with a thought that, after vexatious litigation 
and delay the plaintiff may come around and be willing 
to accept a much smaller amount in order to get some 
immediate cash. Such a condition should be removed 
at the earliest possible time. The proposed legislation 
of 1872, referred to above, should be reintroduced for 
favorable action. But in any event references should 
be discouraged and authorized only in exceptional and 
unusual situations and then only until the trial calen- 
dars are cleared. 

The one thing which convincingly suggests itself 
after a review of the referee system is that it is de- 
cidedly defective, undemocratic and unjust. 














cay Se eet Re 






REVIEW OF RECENT SUPREME COURT DECISIONS 











Acquittal Under Sec. 21 of Prohibition Act No Bar to Proceeding in Equity Under Sec. 22 to 


Enjoin Nuisance—Use of Mails to Obtain Money by Threats of Violence Does Not Violate 
Statute Against Using Same for Fraudulent Purposes—Reversible Error for Judge 
to Recall Disagreeing Trial Jury and Ask How It Is Numerically Divided—Effect 
of Plea of Nolo Contendere—Right of Review on Constitutional Grounds 

Must Be Supported by Substantial Questions 





By Epcar B. ToLMAN 


Criminal Law—Additional Penalty—Res Judicata 

Acquittal under Sec. 21 of the Prohibition Act defin- 
ing any place where liquor is manufactured to be a 
nuisance and making its maintenance a misdemeanor is 
no bar to a proceeding in equity under Sec. 22 to enjoin 
such nuisance. 

Murphy v. United States, Adv. Ops. 255; Sup. Ct. 
Rep. v. 47, 218. 

The defendants, Thomas and Vincent, were 
tried for maintaining a nuisance under § 21 Title 
III of the Prohibition Act and were acquitted. 
Later a suit in equity was instituted by the gov- 
ernment to abate the same alleged nuisance under 
§ 22 of the act. The defendants proved their prior 
acquittal and moved that the bill be dismissed. 
Their motion was denied and a decree entered 
abating the nuisance and closing the premises for 
a year. The defendants appealed and the question 
was certified to the Supreme Court to determine 
whether the acquittal under §21 was a bar. 

Under § 21 any room, house, or place where 
intoxicants are manufactured, sold or kept con- 
trary to law is a nuisance and the maintenance 
of it is made a misdemeanor punishable by fine, 
imprisonment or both. Under § 22 a suit can be 
brought to enjoin the nuisance as defined. 

The appellants contended that § 22 imposes 
an additional penalty to those imposed by § 21 
and that since they have been acquitted of the 
crime they cannot be punished for it in a subse- 
quent proceeding. 

The court rejected this contention in an opin- 
ion delivered by Mr. Justice Holmes. The ruling 
resulted from a determination of the purpose of 
the statute : 

The only question is what the twenty-second section is 
intended to accomplish. It appears to us that the purpose 
is prevention, not a second punishment that could not be 
inflicted after acquittal from the first. This seems to 
us to be shown by the whole scope of the section as 
well as by the unreasenableness of interpreting it as in- 
tended to accomplish a plainly unconstitutional result. . . . 

If we are right as to the purpose of §22 the decree 
in the present case did not impose a punishment for the 
crime from which the appellants were acquitted by the 
former judgment. That it did impose a punishment is the 
only ground on which the former judgment would 
be a bar. For although the parties to the two 
cases are the same, the judgment in the criminal 
cases does not make the issues in the present one res 
judicata, as is sufficiently explained in Stone v. United 
States, and Chantangco v. Abaroa. The Government may 
have failed to prove the appellants guilty and yet may 
have been and may be able to prove that a nuisance exists 
in the place. 

Mrs. Mabel Walker Willebrandt argued for 
the United States and Messrs, Murphy pro se. 
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Criminal Law—Conspiracy to Defraud—Threats 
and Intimidation 


Use of the mails for obtaining money by means of 
threats of murder and violence is not in violation of the 
statute forbidding the use of the mails to obtain money 
by fraud. 


Fasulo v. United States, Adv. Ops. 232; Sup. Ct 
Rep. v. 47, 200. 

The Criminal Code in §215 provides that 
“whoever, having devised . . . any scheme or 
artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, 





representation, or promises . . . shall, for the 
purpose of executing such scheme . . . place, or | 
cause to be placed, any letter . . . in any post- | 
office . . . to be sent or delivered” . . . shall be 
punished. The defendant was convicted of con- 
spiracy to violate this statute. 
. : : t 
The question raised in the case was whether - 
the defendant had acted in violation of this pro- i 
vision in sending a letter for the purpose of ob- b 
taining money by threats of murder or bodily t 
harm. The United States contended that threats a 
constitute fraud, broadly speaking, and that the st 
section covers the obtaining of money from an- Pp’ 
other by dishonest means. The defendant urged ce 
that the letters were not sent in an attempt to o1 
secure money by fraud, but rather by coercion. pl 
The conviction was reversed on the ground th 
that the act strictly construed under the principles 
governing the interpretation of criminal statutes, on 
did not cover cases of coercion. Mr. Justice But- of 
ler delivered the opinion of the court and briefly M 
assigned the reasons for the decision. He did not 
deny that securing money by coercion was more \ 
reprehensible than cheat, trick or false pretense, . 
but argued that such fact could not justify the ‘ 
extension of the statute beyond its meaning as te 
strictly construed. p 
iT 
Turning to the facts of this case the learned bi 
Justice said: 
. . . . . th 
If threats to kill or injure unless money is forth- ef 
coming do not constitute a scheme to defraud within the be 
statute, there is none in this case. The only means em- pl 
ployed by petitioner and his co-conspirators to obtain the re 
money demanded was the coercion of fear. A compre- wi 
hensive definition of “scheme or artifice to defraud” need ni 
not be undertaken. The phrase is a broad one and extends re; 
to a great variety of transactions. But broad as are the ple 
words “to defraud,” they do not include threat and coercion the 
through fear or force. The rule laid down in the Horman 
case includes every scheme that in its necessary conse +} 
quences is calculated to injure another or to deprive him ‘Ib 
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of his : I] statement goes beyond 
the mean ustl y be attributed to the language 
used f e conspirators was to compel 
action it nce with their demand. The attempt was 
by intin t ind not by anything in the nature of 
leceit or fr wn to the la as generally under- 
_ he A IgE ntention to include 
he obtair money by threats [here are no con- 
ruct i i, before one can be punished, it 
s plainly within the statute 
Che nion was concluded by pointing out 
it the rt has repeated! uled that though 
tatutes s| ( nstrued with reference to the 
evils the lesigned to prevent, nevertheless: 
apply to stances which are not 
embraced t language employed in the statute, or im- 
plied context, even though 
they S h the statute was 
desig 
irly be held to 
Mr. J 1 argued the case for the peti- 
net : m J. D van for the United 
States 


Criminal Law—Nature of Plea in Abatement 
A plea in abatement to an indictment alleging the 
presence of unauthorized persons in the grand jury room 
is not a special plea in bar within the meaning of the 
Criminal Appeals Act, although the Statute of Limitations 
has run, and no appeal lies. 
United St v. Storrs, Adv 


/, 221 


Rep. v. 4, 
The detendants were 


Ops. 266; Sup. Ct. 
i - . 

indicted for conspiracy 
violation of §215 of the Criminal 
Code by using the mails for executing a fraudu- 
lent scheme. They filed a plea in abatement alleg- 


to violate a1 


ing that while the grand jury was investigating 
the case a court stenographer was present as well 


as the district attorney who summarized the evi- 





dence and ad that an indictment if any should 
be found must be against all the defendants. The 
trial court sustained the plea on demurrer and 
ibated the action. The record certified that the 
statute of limitations had run and that further 
prosecution would be barred by this ruling of the 
ourt. he government sued out a writ of error 
on the ground that under the circumstances the 


plea amounted to a “special plea in bar” under 
the Criminal Appeals Act 

The Supreme Court ruled that this plea was 
ne in abatement 1 at the fact that the statute 
f limitations had run could not alter its nature. 
Mr. Justice Holmes in delivering the opinion said: 


It is ere is less ictness now in dealing 
with a plea ir tement than there was a hundred years 
ago. The quest ; less what it is called than what it 


epends upon its cir- 








cumstances the depends upon its con- 
tents As was nt, it cannot be that a 
lea filed a wv it purports to be, and 
n its chara later becomes a plea in 
bar because of extrinsic circumstances that the statute 
f limitations run. The plea ks only to abating 
the indictment not to barring the acti It has no greater 
effect in any circumstances. If another indictment cannot 
be brought, that is n because of the judgment on the 
plea, but is an independent result of a fact having no 
relation to the and working equally whether there 
vas a previ ment or not. The statute uses tech- 
nical words 2 special plea in bar” and we see no 
reason for not taking them in their technical sense. This 
plea is not a plea in bar and the statute does not cover 


the case 
Mr. William ]. Donovan argued the case for 
Messrs. Dan B. Shields and 


Albert R. Barns for the defendants. 





Criminal Law—Practice 


It is reversible error for a trial court to recall a 
jury which has disagreed for some time and inquire of it 
how it is numerically divided. 


Brasefield et al v. United States, Adv. Ops. 136, 
Sup. Ct. Rep. v. 47, 135. 

The petitioners here were convicted of con 
spiracy to possess and transport intoxicants in vio- 
iation of the Prohibition Act. After an affirmance 
by the Circuit Court of Appeals the case was 
brought before the Supreme Court on writ of cer- 
tiorari. 

The jury had failed to agree after some hours of 
deliberation when the judge recalled it and made the 
inquiry complained of. The foreman informed him 
that it stood nine to three, but gave no indication which 
number favored conviction. 

The petitioners contended that this conduct of 
the trial judge constituted reversible error under the 
rule pronounced in Burton v. United States. The 
respondent urged on the contrary that that rule 
was merely hortatory and non-compliance with it 
was not reversible error. 

The Supreme Court, however, reversed the con- 
viction, thus holding the rule to be mandatory in 
a brief opinion written by Mr. Justice Stone. The 
gist of the case is thus expressed: 

_ We deem it essential to the fair and impartial conduct 

of the trial, that the inquiry itself should be regarded 
as ground for reversal. Such procedure serves no useful 
purpose that cannot be attained by questions not requiring 
the jury to reveal the nature or extent of its division. Its 
effect upon a divided jury will often depend upon cir- 
cumstances which cannot properly be known to the trial 
judge or to the appellate courts and may vary widely in 
different situations, but in general its tendency is coercive. 
It can rarely be resorted to without bringing to bear in 
some degree, serious although not measurable, an improper 
influence upon the jury, from whose deliberations every 
consideration other than that of the evidence and the law 
as expounded in a proper charge, should be excluded 
Such a practice which is never useful and is generally 
harmful is not to be sanctioned. 

Mr. John W. Preston argued the case for the 
petitioner and Mr. William J. Donovan for the 
respondent. 


Criminal Law—Plea of Nolo Contendere— 
Effect of 


A court in accepting a plea of nolo contendere is 
not thereby rendered powerless to impose a sentence of 
imprisonment. 


Hudson et al v. United States, Adv. Ops. 137 ; Sup. 
Ct. Rep. v. 47, 127. 

The petitioners were indicted in the federal 
court for conspiracy to use and for using the mails 
for purposes of defrauding, which were offenses 
punishable by fine or imprisonment or both. They 
entered pleas of nolo contendere but were sen- 
tenced to imprisonment for one year and a day. 
The conviction and sentence having been affirmed 
the case was taken to the Supreme Court on cer- 
tiorari. 

The petitioners urged that the plea is condi- 
tioned on the imposition of a penalty lighter than 
imprisonment and that by accepting such a plea 
a court was thereafter without power to impose 
a prison sentence. 

In the Supreme Court the contention of the 
petitioners was rejected and the rulings of the lower 
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courts affirmed in an opinion delivered by Mr. Jus- 
tice Stone. This case thereby overrules Tucker v. 
United States and other cases in the Seventh Cir- 
cuit so far as they lend support to opposite view. 

The learned Justice carefully examined the 
supposed authority on which the Tucker case rests 
and concluded that the early cases and texts were 
in no way decisive as to the effect of the plea 
except that it did not estop the defendant from 
thereafter pleading not guilty, as was the effect 
of a plea of guilty. 

The opinion concluded its review of the au- 
thorities with the statement that: 

There is no suggestion that would warrant the con- 
clusion that a court, by the mere acceptance of the plea 
of nolo contendere, would be limited to a fine in fixing 
sentence. ... : 

We think it clear, therefore, that the contention now 
pressed upon us not only fails of support in judicial de- 
cisions other than those of the seventh circuit already 
noticed, but its historical background is too meager and 
inconclusive to be persuasive in leading us to adopt the 
limitation as one recognized by the common law... . 

Undoubtedly a court may, in its discretion, mitigate 
the punishment on a plea of nolo contendere and feel 
constrained to do so whenever the plea is accepted with 
the understanding that only a fine is to be imposed 
But such a restriction made mandatory upon the court 
by positive rule of law would only hamper its discretion 
and curtail the utility of the plea 

The case was argued by Mr. B. B. McGinnis 
for the petitioners and Mr. Charles Bunn for the 
respondent. 

Criminal Law—Practice 

A right of review on grounds of constitutionality 
must be supported by substantial questions and will not 
be seriously considered if based on grounds that are 
frivolous or settled by prior decisions. Constitutional 
guaranties to defendants in criminal cases are embodi- 
ments of common law principles and will not be ex- 
panded ordinarily beyond their common-law scope. 

Salinger v. United States, Adv. Op. 204; Sup. Ct 
Rep. v. 47, 173. 

In this cause the defendant was indicted and 
convicted in the United States District Court for 
South Dakota of using the mail to carry out a 
scheme to defraud. He appealed to the Supreme 
Court by drect appeal on the ground that his con- 
stitutional rights had been invaded. The basis of 
the defendant’s contentions was: 

(1) That the conviction in South Dakota was 
in violation of the constitutional provision, entitling 
the accused to trial in the State and district where 
the alleged crime was committed, because, 

(a) the indictment definitely charged the 
crime as having been committed in Iowa, 

(b) if not in Iowa, then it was uncertain 
for failure to show one district or another, 

(c) there was no evidence that the place 
was in South Dakota 

(2) The charge was indefinite and ambiguous 
so that the constitutional right to be informed of 
the nature of the charge was denied. 

(3) Hearsay evidence was admitted over ob- 
jection in violation of the defendant’s right to be 
confronted by adverse witnesses. 

(4) The right to be tried only on an indict- 
ment by a grand jury was violated in that the trial 
court withdrew part of the charge and allowed the 
jury to convict on the remaining part. 

The court in an opinion written by Mr. Justice 
Stone first stated the law with respect to appeals 





on grounds of constitutional violations. The learned 
Justice stated that: 

The statutes which define and distribute federal ap- 
pellate jurisdiction and make the existence of a consti- 
tutional question the test of the right 
the court in which the review may had, always have 
been construed as referring to a question having sufficient 
substance to deserve serivuus consideration, and not one 
which is so devoid of merit as to be ciful or friv- 
olous, or which is not open to discussion because settled 
by prior decisions. 

Then in view of this rule the Court tested the 
various contentions of the defendant, and having 
found them all without merit affirmed the decision 
of the lower court, 

The first contention, that the conviction was 
in the wrong district, was found to be unsupported, 
because of the delivery of the letter to the victim 
in South Dakota, as was intended by the defend- 
ant. The Court pointed out that putting the letter 
into the mail box in Iowa did not constitute com- 
mission of the offense in Iowa. On this point the 
Court said: 


to a review, as also 
be 








It is very plain that the offense charged was causing 
the letter to be delivered by mail in South Dakota in 
furtherance of the scheme, and that the proper place of 
trial was in the District of South Dakota, where the de- 
livery was effected as intended. We so held in a pro- 
ceeding where Salinger was resisting removal to that 
district for trial on this indictment. The question hardly 
was debatable then, and certainly has not been an open 
one since. The assertion that there was no evidence 
of the commission of the offense in that district amounts 
to no more than saying that the offense charged was not 
proved, and therefore that a verdict of acquittal should 
have been directed. But it has no bearing on the district 
in which the offense charged was to be tried 

The second contention was summarily dis- 
missed without discussion. 

The third contention, that hearsay was un- 
constitutionally admitted in evidence, was also re- 
jected with a brief comment. The learned Justice 
took care to show that prejudice to the defendant 
was avoided in large measure by an instruction to 
the jury to disregard evidence that was not traced 
back to the defendant personally. The other evi- 
dence was properly held admissible on the ground 
that, though not admissible by itself alone, it was 
shown to be in such relation to the defendant as 
to be more than mere heresay, and consequently re- 
ceivable. The right of confrontation was explained 
with the statement that: 

The right of confrontation did not originate with 
the provision in the Sixth Amendment, but was a common- 
law right having recognized exceptions. The purpose of 
that provision, this Court often has said, is to continue 
and preserve that right, and not to broaden it or disturb 
the exceptions. The present contention attributes to the 
right a much broader scope than it had at common law, 
and could not be sustained without departing from the 
construction put on the constitutional provision in the 
cases just cited. 

The fourth and last contention was shown like- 
wise to be without merit under the circumstances 
of this case. Various counts in the indictment were 
withdrawn at the request of the defendant, because 
unsupported by evidence. The remaining part was 
left just as returned by the grand jury, and conse- 
quently could not be said to have been amended 
In the language of the opinion, 

It did not work an amendment of the indictment 
and was not even remotely an infraction of the constitu- 
tional provision that “no person shall be held to answer 
for a capital or otherwise infamous crime unless on a 
presentment or indictment of a grand jury.” 

The case was argued by Messrs. Benjamin ! 
Salinger and Arthur F. Mullen for the plaintiff i: 
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error, and Mr. Alfred A. Wheat for the defendant 
in err 
Criminal Law—Practice 

A court may acquire jurisdiction of a defendant by 
false arrest and a defect in a warrant that it is not sup- 
ported by properly verified affidavits cannot be availed of 
by motion to quash after properly verified affidavits are 
filed by leave of court. 


Albrecht United States, Adv. Ops. 333: Sup 
Ct. Rep., \ 250 

\lbrecht and his associates were sentenced upon 
each of nine nts which cl arg 1 violations of the 
Prohibition Act. Under the Judicial Code as then in 
force a dirt al from the judgment of convic- 
tion was taken chiefly on the grounds that the lower 
court obtained 1 jurisdiction because of defects in 
the information and affidavits and that the Fourth 
Amendment had heen violated 

The information recited that it was filed with leave 
of court by a United States Attorney \ bench war- 
rant then isst nd the defendants were arrested. On 
being brought int urt thev filed bonds to appear 
and answer lismissed m custody. At that 
time they made no objection ither jurisdiction or 
service by e: tion of the warrant; nor did they in- 
dicate any intention to appear specially. Later the 
accused filed a motion to quash the information and 
appeared specially for this purpose only. The ground 


stated for this n was lack of jurisdiction of the 
court because the information was unverified and be- 
‘ause the affida s attached were not sworn to before 
federal officers. The defect in verification relied upon 
was that it recited merely that the federal attorney gave 
“the court to understand and be informed on the affi- 
davits” of two named persons 

3y leave of court the affidavits were promptlv 
sworn before the proper federal official, the clerk of 
the court, and additional affidavits duly sworn were 
filed. Then the defendants filed another motion to 
quash, this time directing their motion to both informa- 
tion and warrant. This motion was also denied and a 
demurrer based on similar grounds was overruied. On 
plea of not guilty the defendants were convicted, and 


‘ 


a motion in arrest of judgment was denied. 


In the Supt Court the judgment was affirmed 


for the reasons assigned by Mr. Justice Brandeis. It 
vas conceded in fl pinion that the arrest was illegal 
because the affidavits on which it issued were not 


properly verifi Sut the court stated that this did 
not render the information void, and pointed out that 
urisdiction of the person can sometimes be obtained 
therwise than by lawful arrest, because: 

The invalidit f the warrant is not comparable to the 
invalidity of an tment. A person may not be punished 
for a crime with 2 formal and sufficient accusation even 
if he voluntarily submits to the jurisdiction of the court 
But a false arrest does not necessarily deprive the court 

f jurisdiction of the proceedings in which it was made. 
Where there was an appropriate accusation either by in- 

: 2 
dictment or inf tion, a court may acquire jurisdiction 
e defendant by his voluntary appear- 
lant may be brought before the court 





yver the persor 
ince. That a 


y a summons thout an arrest, is shown by the practice 

prosecutions against corporati which are necessarily 
ommenced by a summons. Here, the court had jurisdic- 
ion of the sul t matter und the persons named as 
lefendants were within its territorial jurisdiction. The 
udgment assail Id clearly have been good, if the ob- 
ection had not | taken until after the verdict. This 
hows that the irregularity in the warrant was of such a 


aracter t t it be waive 
The question next raised in disposing of the case 


is whether the irregularity in the warrant was waived 


and if not whether it had been cured. The first of the 
questions was answered in the negative, that there was 
no waiver of the defect by reason of the failure of the 
defendants to object at the time of filing their bonds. 
It was conceded that even thereafter a motion to quash 
the warrant would have been in order. The difficulty 
however was not in waiving the defect, but in allowing 
it to be cured before taking advantage of it. This 
error was fatal to the defendants because: 


The first motion to quash was not directed to the in- 
validity of the warrant. As that motion to quash was 
directed solely to the information, it could not raise the 
question of the validity of the warrant. The motion to 
quash the warrant was not made until after the govern- 
ment had filed properly verified affidavits by leave of court. 
Thereby the situation had been changed. The affidavits 
then on file would have supported a new warrant, which, 
if issued, would plainly have validated the proceedings 
thenceforward. There was no occasion to apply for a new 
warrant, because the defendants were already in court 
The defect in the proceeding by which they had been 
brought into court had been cured. By failing to move 
to quash the warrant before the defect had been cured, 
the defendants lost their right to object. It is thus un- 
necessary to decide whether it would have been proper to 
allow the amendment, and deny the motion to quash, if 
the attack on the warrant had been made before the amend- 
ment of the affidavits. 

A further contention urged by the defendants was 
that the Fifth Amendment was violated here by the 
imposition of double punishment. This was based on 
the fact that the information charged illegal sale and 
possession of liquor as well as maintaining a nuisance, 
and that the liquor in each case was the same. This 
contention was briefly disposed of with the comment 
that: 

Possessing and selling are distinct offenses. One may 
obviously possess without selling; and one may sell and 
cause to be delivered a thing of which he has never had 
possession; or one may have possession and later sell, as 
appears to have been done in this case. The fact that the 
person sells the liquor which he possessed does not render 
the possession and the sale necessarily a single offense 
There is nothing in the Constitution which prevents Con- 
gress from punishing separately each step leading to the 
consummation of a transaction which it has power to pro- 
hibit and punishing also the completed transaction. The 
precise question does not appear to have been discussed in 
either this or a lower federal court in connection with the 
National Prohibition Act; but the general principle is 
well established 

Mr. Charles A. Houts argued the case for the 
plaintiffs in error and Solicitor General Mitchell for 
the United States. 





Criminal Law—Evidence 
The illegal destruction of liquor found on premises 
by revenue agents acting under a search warrant does not 
render inadmissible in evidence samples retained by them. 


McGuire v. United States, Adv. Ops. 292; Sup 
Ct. Rep. Vol. 47, 259. 

The defendant in the trial court was convicted of 
the crime of possessing intoxicating liquor contrary to 
the Prohibition Act. This judgment was reviewed by 
the Circuit Court of Appeals which certified to the 
Supreme Court two questions which it regarded as of 
controlling importance. The certificate set out that 
before the information was filed a search warrant was 
issued to certain revenue agents directing them to 
enter and search the premises where the defendant was 
alleged to be in possession of liquor. The officers en- 
tered and found several gallons of intoxicants and, 
without a court order or other legal authority, destroyed 
all the liquor found except one quart of whiskey and 
one of alcohol which they kept as evidence. At the 
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trial that which had been retained was introduced in 
evidence over objection of the defendant. The ground 
of the objection was that the other liquor having been 
destroyed without legal authority rendered the whole 
seizure illegal so that admission of the evidence was 
in violation of the Fourth Amendment. On the basis 
of this state of facts the questions certified were: 
ist: Were the 
action in destroying the liquors seized trespassers ab initio? 


officers of the law by reason of their 
If the answer to the first question is in the affirmative, 
we ask 
2nd: Was the admi: 
liquor unlawful? 


in evidence of the samples of 


The theory of the defendants’ position was that 
the destruction of the other liquor, which was con 
ceded to be unlawful rendered the whole proceeding 
illegal so that the government agents were trespassers 
ab initio, and consequently that the liquor which was 
saved was inadmissible by reason of its wrongful 
seizure. 

In an opinion delivered by Mr. Justice Stone the 
court held that the evidence was rightly admitted. He 
summarized the history of the doctrine of trespass 
ab initio from its origin in the six Carpenters case, 
pointing out that it was a fiction which had been ap- 
plied to civil cases only, and whose extension was not 


favored. 

In the course of the opinion the learned Justice 

said: 

Even if the officers were liable as trespassers ab initio 
which we do not decide, we are concerned here not with 
their liability but with the interest of the Government in 
securing the benefit of the evidence seized, so far as may 
be possible without sacrifice of the immunities guaranteed 
by the Fourth and Fifth Amendments. A criminal pros- 
ecution is more than a game in which the Government 
may be checkmated and the game lost merely because its 
officers have not played according to rule. The use by 
prosecuting officers of evidence illegally acquired by others 

does not necessarily violate the Constitution nor affect its 
admissibility. The Fourth and Fifth Amendments protect 
every person from the invasion of his home by federal offi 
cials without a lawful warrant and from incrimination by 
evidence procured as a result of the invasion. Here there 
was no such invasion. The seizure of the liquor received 
in evidence was in fact distinct from the destruction of the 
rest. Its validity so far as the government is concerned 
should be equally distinct We can impute to the one the 


illegality of the other only by resorting to a fiction whose 
origin, history, and purpose do not justify its application 
where the right of the government to make use of evidenc: 


is involved 
The opinion was concluded by pointing out that 
the view of the case taken by the court required no 
answer to the first question certified, which conse 
quently was left unanswered. The case was argued by 
Mr. Ransem H. Gillett for McGuire and by Mr. Alfred 
\. Wheat for the government 


Satisfactory Binder for Journal 
On page 119 of this issue will be found an announce- 
ment concerning what we regard as a satisfactory binder 
for the Journal. We suggest that those who are inter- 
ested in preserving their current issues turn to it and 
secure further details. 


How to Secure Drafts of Restate- 


ments of Law 

HE fact that 18,467 copies of the tentative drafts 

of the Restatement of the Law already issued by 
the American Law Institute were sold from May 1 
to Nov. 16, 1926, shows to what an extent the Bar 
is manifesting its interest in the enterprise. Most 
of these were sold as a result of the co-operation of 
the Secretaries of various Bar Associations, but any 
member of the Bar who is interested may secure 
copies at a merely nominal price by sending an 
order to the American Law Institute, 3400 Chestnut 
St., Philadelphia, Penn. The Restatements have 
gotten far enough along to be not only of general 
interest but of service. Comment and criticism on 
the drafts are welcomed by the Institute. For the 
convenience of members of the Bar, and in the 
hope of aiding in the widest possible distribution 
of the tentative drafts, we print the following list 
of the drafts issued to date, the subjects covered 
and the price of each: 

Conflict of Laws Restatement No. 1—Domicil, 
Sections 10 to 42 inclusive. .50 a copy. 

Contracts Restatement No.1—Including Meaning 
of Terms; General Principles in the Formation of 
Contracts; Expression of Assent in the Formation of 
Informal Contracts, Sections 1 to 72 inclusive. .40 a 
copy. 

Torts Restatement No. 1—Conduct Intentionally 
Violating the Rights of Personality (Assault, Battery 
and False Imprisonment) and Consent Thereto, Sec- 
tions 1 to 77 inclusive. .40 a copy 

Agency Restatement No. 1 covering the first five 
chapters, namely, Definitions and Distinctions, Acts 
for Which Agency May be Created, Competency of 
Parties, Appointments of Agents and Servants and the 
Evidence Thereof, Appointment of Agents by Other 
Agents, and the Delegation of Authority, Ratification. 
.90 a copy. 

Conflict of Laws Restatement No. 2—Chapters on 
Jurisdiction including besides the Introduction, Chap- 
ters on General Principles and Jurisdiction of Courts 
Taking the Subject Down Through Section 125. .60a 
copy. 

Contracts Restatement No. 2— Consideration, 
Formation of Formal Contracts, Joint Contractual 
Obligations and Rights, Sections 73 to 128 inclusive 
50 a copy. 

Commentaries on Contracts Restatement No. 

30 a copy. 

Torts Restatement No. 2—Privileges to Commit 
Intentional Invasions of Interests of Personality, Sec- 
tions 78 to 107 inclusive. .75 a copy 

Commentaries on Conflict of Laws Restatement 
No. 2. .30 a copy. 

Commentaries on Torts Restatement No. 2. 
a copy. 
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SOME MORE LAW “WHEN LAW WAS LAW” 





By Hon. WiLt1AM RENWICK RIDDELL 
issociate Justice Supreme Court of Ontario 





HE encomium of the Editor of the AMERICAN 
rt Bar A IATION JOURNAL, December, 1926, p. 

541, on the Selden Society and its publications is 
well deserved. Not one of its volumes is without de 
light coupled h instruction for the real lawyer, the 
member of a liberal and a learned profession who 
loves the stt f the law, past and present. 

One might be pardoned for thinking that there 


was nothing for an American or Canadian lawver 
in a publi prising select cases tried in the 
Middle Age Mair, Staple and Tolsey Courts— 


what have with Piepowder, Fair Moot, 


wr the “Cur ita Tollseld It is true that less 
than a centu igo, there were in Upper Canada 
several Fair nd, as Blackstone says: Commen- 
taries on the I f England, Bk. iii, p. 32, a Court 
of Piepowder “incident to every fair”; this Court, 
however, never took root on this Continent with 
“sac and soc and infangthef.” 

But these three kinds of Courts were the Local 
Courts in w h the Law Merchant was chiefly 
administered nturies before Lord Mansfield, and 
it was wort! hile for the Selden Society to pub- 
lish a volume of Select Cases Concerning the Law 
Merchant, A. D. 1270-1638 Local Courts, 1908. 
The volume loses nothing of value or interest by the 
fact that it is edited by Professor Charles Gross of 
Harvard. W ing all thought of instruction, we 


may find in it much of interest, even amusement. 
The first thing to be noticed is the extreme strict- 


ness of the practice—Law was Law, adjective as 
well as substantive 
: On Friday, May 25, 1302, 30 Edward I, Christine 
f Darlingt sued Adam Burser of Bury St. 
Edmunds, in the Fair Court of St. Ives for that he 
it the Fair on Wednesday last in this present year, 
“insultavit turpibus verbis vocando ipsam 
meretricem eductricem et alia enormia dicendo 
per quam defamacionem ipsa perdidit cre- 


inciam versus quemdam amicum suum de vj. quar- 
crave dampnum suum xl. li g 
reviled her shameful words, calling her meretrix, 
knave and saying other atrocious words whereby 
she lost credit with a certain friend of hers for six 
iuarters of wheat to her great damage, £40.21 Adam 

present and denies everythinge—but the inter- 


’ 


teriis frumenti < 


esting point that he craves judgment by reason 
f a technical defect—what we used to call a spe- 
ial demurrer tenus. He says that she counted 
narravit) o1 ertain Wednesday last “in this 


present year” when she ought to have said “in 
he twenty-nint r thirtieth year of the reign of 
King Edward,” “sicut consuetudo est in quilibet 
iria”—as is the custom in every Court. The 
plaintiff conte: that she had pleaded sufficiently 


ia satis 1 est unicuique de die et anno 
1 in, st a OF The editor suewests that £40 is an error for 
49s. that is, inste f li.” we should read “xis” “Seductrix” 
rs ced educer it r modern sense but rascal, 
“eo g abuse 
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quando titulus curie* specificat annum regni regis 
E. tricesimum’’—because the day and year are suf- 
ficiently known to anyone since the style of the 
Court specifies the thirtieth year of the reign of 
King Edward. This was not so clear that it was 
decided by the Court; but after putting themselves 
on the judgment of merchants, “in consideracione 
mercatorum,” the parties were allowed to settle: 
\dam acknowledged himself in the wrong and paid 
6d. fine. 

Here we have the lex mercatoria made a ques- 
tion of fact, and the sufficiency of a pleading, de 
termined by the jury. 

A defendant because he did not deny “words 
of Court,” that is, did not deny the claim in proper 
technical language, was adjudged in default; and to 
be safe, he had to deny everything alleged against 
him, 

William of Papworth, May 10, 1291, sued John 
of Kent for the balance of the purchase money of 
a horse sold him for 43s. 4d. “et pro uno quadrante 
ei tradito ad argentum dei”—and for a farthing 
delivered to him (William) as a God’s penny— 
he having paid of the 43s 4d, only 23s 4d. John “denies 
the words which should be denied and says ex- 
pressly that he owes him nothing”; but he says 
nothing of the God’s penny and “consideratum fuit 
per mercatores quod ex quo contractus factus inter 
dictum W. querentem et pretarum J. defendentem 
affrmatus fuit pro j quadrante dato predicto Wil- 
lelmo in argento dei quod quidem argentum dei 
dictus J. non defendebat, remaneret tanquam in- 
defensus, et dictus W. recuperet, &c. et Johannes 
in misericordia ijs. solvit. Et taxata sunt dampna 
ad iijs’—it was awarded by the merchants that 
whereas the contract made between the said plain- 
tiff W. and the defendant John aforesaid was con- 
firmed with a farthing given the aforesaid William 
as a God’s penny, which God’s penny the said John 
did not mention in his plea, therefore let him 
(John) remain as if not defended and the said W. 
recover and John pays 2s. as a fine, and the 
damages are assessed at 3s.* 

In another case the defendant “defendit verba 
curie? et receptionem argenti dei et totum con- 
tractum’”—denies the words of Court and the re- 
ceipt of a God’s penny and the whole contract: 


Tt will be seen that even “meretrix’’ was not actionable per se, but 


required special damages to make it actionable—that this was the law 
in England till 1891, 54.55 Vict. c. 51 (Imp.) and in Ontario till 1889 
52 Vict. c. 14 (Ont.) See French v. Smith, (1922) 53 Ont. L. R 
31 at 7 

2. In these MSS. our diphthong “ae” is written “e”’, e. g. curie 


for curiae; etate for aetate; “t’” and “c” before a vowel are inter- 
changeable; “set” is not unusual for “sed”. 

3. Op. cit., p. 39, May 10, 1291. The “argentum Dei”, God's 
silver, God's penny, corresponding to the Civil Law “arrha”’, the earnest 
of the Statute of Frauds—generally a farthing. A drink often was 
given instead of money to bind the bargain; sometimes along with 
money; of. cit., pp. 47, 52 





ge lanes 


a a 














— = 













































>. 








164 AMERICAN Bar ASSOCIATION JOURNAL 


and he succeeded, the plaintiff having to pay the 
fine for improperly bringing him to Court.‘ 

Those who misconducted themselves at the Fair 
had short shrift, if the misconduct was proved. 

Emma Haultain sued Richard Burdon—she 
said that she had rented a house from him for the 
Fair for 21d. on condition that he would allow no 
“meretrices” in his row; that he did receive “mere- 
trices” and she paid the rent up to that time and 
then left. Afterwards on Sunday after Ascension 
Day, the landlord came and kicked, struck and ill- 
treated her. He denied everything properly and a 
trial was had. The inquest found that he had made 
no such bargain with the plaintiff but had the right 
to let his houses to whomsoever he wished*® and 
that Emma had kept possession till the end of the 
term “per quandam ancillam,” by a certain hand- 
maiden. So Emma had to pay a fine of 6d. for 
making a false claim; but Richard had no right 
to strike her and so he paid her 2d. damages and 
also paid a fine of 6d. 

Thieves were quickly disposed of: Agnes King 
proved that Henry Crabbe had in open fair robbed 
her of a “camisia precii ijd. ob.” chemise worth 
214d.; she recovered the garment and the vill was 
delivered of the said William, i. e., he was ban- 
ished the vill. He was in luck; had the value been 
over 12d., he would have been hanged. 

Blacksto'1e: Commentaries, &c., Bk. iv, p. 238, 
says that “the mercy of juries will often make them 
strain a point and make them bring in larceny to be 
under the value of twelvepence when it is really of 
much greater value this. ..is...a kind 
of pious perjury This “pious periury” may 
possibly have appeared when Roger of Pontefract 
and Beatrice, his wife. were found by the jury 
to have stolen a pair of shoes from Margaret Shep- 
herd. “Et quia dicti sotulares sunt parvi precii pro 
quo precio nullus amittet vitam aut membrum, 
consideratum est quod dicti Rogerus et Beatrix 
deliberent villam S. Yvonis ne amplius de cetero 
redeant ibidem”—and inasmuch as the said shoes 
are of little value for which value no one should 
lose life or limb, it is awarded that the said Roger 
and Beatrice leave the vill of St. Ives and never 
more hereafter return thereto.” 

The defense of nonage also saved from death 
but not from banishment. A lad ten years of age 


4. Op. cit., p. 48, May 17, 1291 Thomas Humfrev of Paris 
claimed that ‘he agreed with John of Fiitt, that John should carry a 
bundle (quoddam fardellum) to London from St. Ives for him for 12d 
and that he gave him a farthing as “argentum dei” 

5. The “meretrices” were a constant source of trouble to the 
authorities. We find men, time and again, paying a fine for receiving 
them into their houses or letting them accommodation. They were 
often harboured by barbers, and in one case a bath-woman (Balniatrix) 
was charged as a harlot, just as a few years ago in London massage 
establishments became notorious as bagnios; in the Fair Courts, a fine 
was generally imposed on both the woman and the man In ome case 
where Avenandus was found to have received “meretrices”, he was 
pardoned because he was poor, of. cit., p. 16, and the bailiffs were 
ordered to gather all such women and bring them to Court. The woman 
had sometimes to find-pledges “quod se honeste habebit’—that she 
would behave herself decently. op. cit.. p. 24. Sometimes the Court 
indicated business instincts; Ralph Clerk was condemned because he let 
six houses to such women “cum potuerit aliis eas locasse”—when he 
could have let them to others He had to pay 12d fine. May 16, 1302; 
op. cit., p. 83 

6. Op. cit., p. 58—June 4, 1291 

7. Op. cit., pp. 87, 38 May 7, 1291 I do not find larceny 
punishable at any time by loss of limb: Grand Larceny, i. e., larceny 
of value over 12d was at least from the time of Henry I punishable 
by hanging, and Petit Larceny by imprisonment or whipping. See 
Blackstone, Commentaries, etc., Bk. iv, pp. 229, 237. 


was caught stealing a purse at the Fair: “set? quia 
idem J. non fuit de etate? ad sustinendum judicium 
quod talibus malefactoribus ordinatum est et pro- 
visum, consideratum est quod villam S. Yvonis et 
feriam ejusdem adjuret”—but since the said J. was 
not old enough to bear the punishment ordained 
and provided for such evil-doers, it is awarded that 
he abjure the vill of St. Ives and the Fair thereof.* 

No nonsense was stood from jurymen, either: 
a Fair was no place for a crank. “Willelmus filius 
‘Ricardi summonitus in quadam (inquisicione) con- 
tradixit xj socios suos fraudulentur et maliciose 
nec cum illis voluit concordare. Ideo pro contemptu 
xxd., plegius Nicholaus Legge’”—William, Rich- 
ard’s son, called as a juryman on a certain (in- 
quest), fraudulently and maliciously contradicted 
his eleven associates and would not agree with 
them. So for contempt (he is fined) 20d. pledge 
Nicholas Legge.® 

And jury duty could not be refused. We find 
several fined for refusing to make oath in inquisi- 
tions.’® 

One of the most curious circumstances in this 
volume is the adumbration of the famous John Doe 
and Richard Roe who figured as Pledges for the 
Prosecution in the old Writ of Capias ad Respon- 
dendum, the memory of which is so sweet to 
Common Lawyers—walde deflendi 

We are told that Doe and Roe were to be 
heard of in Chancery proceedings as early as the 
time of Henry VI; here we have Johannes Doo et 
Ricardus Roo, Plegii pro Prosequendi in 1472: the 
equally mythical if less famous John May and 
Richard Day; Thomas Went and Richard Kent: 
John Goose and Nicholas Raven also appear but 
we regret not to see John Denn and Richard 
Fenn.” 

When I add that a “dies amoris,” a love day. 
was often given to litigants to arrange a settle- 
ment. I may have said enough to indicate the in- 
terest this volume should awaken 


Osgood Hall, Toronto. January 3, 1927 


S Op. cit., p. 42: May 14, 1291 A child under 14 is prima facie 
incapax doli, but malitia supplet aetatem: this t f ten was apparently 
considered capable of crime but not able to stand the whipping, etc 


so he was banished. 

9. Op. cit., p. 91; May 6, 1812 “contradico”, speak against, 
contradict, is post Augustan Latin, but Tacitus and Suetonius use it 
“If there is but one dissentient juryman, his words can be disregarded 
and he can be fined.” Pollock and Maitland, History of English Low 
2d edit. vol. 2, p. 626. In Ontario we can in civil cases disregard 
two dissentients, but we cannot fine them. Perhaps William Richard 
son feared that the jury might be attainted for its verdict with very 
severe consequences. Before being allowed to leave Court, he had to 
find security that his fine of 20d would be paid 

10. See e. g., op. cit., pp. 42, 62 

11. Op. cit., pp. 123 (A. D. 1458); 126 (A. D. 1472); 199 (A. D 
1498); 131 (A. D. 1518) 


A Binder for the Journal 


On page 119 of this issue, readers of the Journal will 
find an announcement of what we regard as a very satis- 
factory binder of the Journal. For some time we have 
been receiving frequent inquiries as to a binder, but here 
tofore have not been able to find one which we cared to 
recommend. Many members will no doubt be glad to 
preserve their Journals for the coming year—and perhaps 
for past years—in this manner, and we suggest that those 
who are interested turn to the announcement. 
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LETTERS OF INTEREST TO THE PROFESSION 





New yereny’ s Court of Chancery 





Editor, AMERICA? ; \SSOCIAT IN JOURNAL 
4 Writing in t ebruar urnal Charles P. Megan says, 

“New Jersey al I this has a separate court of equity.” 
It has, the C f Chancery Likewise Delaware, and 
believe Kentuck ve separate courts of equity 

The New ] y Court of Chancery, which consists of 
Chancellor, assist by ten Vice-Chancellors, has a long and 
interesting histo: Lord Cornbury, governor of New Jersey. 
when it was a royal colony, established the first Court of 
Chancery It f ted of the governor and three members 
of his coun Shortly thereafter the governor alone, with 
the approval the king, held the court That was in 
1705. In 1770 t governor passed an ordinance declaring the 
Court of Chancery to consist of himself, with power to ap- 
point all necessary officers. The first constitution of the state, 
that of 1776, recognized the Court of Chancery as then ex- 
isting. The constitution of 1844, the one now in force, pro- 
vided that the Court of Chancery should consist of a Chan- 
ellor. The practice in the New Jersey Court of Chancery, 
from the beginning, was that of the Court of Chancery in 
ngland, and, except where modified by the constitution, 
tatutes or the ns of the court, that practice is still 

vogue 

Attempts t h the New Jersey Court of Chancery 
and confer ¢ irisdiction on the law courts, have 
always proved rtive New Jersey seems to get along 
very well irt of Chancery, and the opinions it 
renders, report the New Jersey Equity Reports, have 
attained high rar and are frequently cited and followed 
y courts of last resort in other states and by the United 


States Supreme 


The men wv re, and who have been Chancellors and 
Vice-Chancellors been profound lawyers and able judges. 
The late Associate Justice Pitney of the United States Su- 
preme Court was Chancellor of New Jersey, and his father 
before him, Henry C. Pitney, was one of the ablest Vice- 
Chancellors New Jersey ever had Frequently men have 
gone from the chancery bench to the law bench. One man, 
William J. Magie, had the distinction of being Associate 
ustice, and Chie tice of the Supreme Court and Chan- 
ellor. Lindley M. Garrison, Secrctary of War in President 
Wilson’s cabinet, wv a Vice-Chancellor, and one of the pres- 
nt Vice Chancellors, Vivian M. Lewis was the Republican 
andidate against W lrow Wilson, when the latter was elected 
governor of New J y, and James F. Fielder, who succeeded 

Ison as gover s at present one of the Vice-Chan- 

ellors. 

This bit of y concerning the history and personnel 
the Court of ry of New Jersey goes to show that 
separate court equity is by no means archaic, but is 

a useful instrum y in the present day administration 
f justice in one of the most densely populated and highly 
lustrialized states of the ion 





Joun T. Firzcerawp. 


rvington, N. J., } 
U. . &. Supreme Court and ce Rule- Ee Power 


itor, AMERICAN ASSOCIATION JOURNAL 





I have been mu aenal in the argument going on 
ver the proposed | giving the Supreme Court of the 
ted States wer to regulate by uniform rules the prac- 
e in the Federa urts on the law side. In this state, 
st Virginia, we have the common law system of pleading 
newhat modified by Statute and I desire to express my 
tire concurrence with Senator Walsh in his opposition to 
th bill It seen to me that his argument that such 
system of ru must either approximate the common 
system or the (¢ system, or be something substantially 
ferent from bot f them is unanswerable. While we 
nk that the common law system as used by us, while 
perfect, is superior to the Code system we have no 
re to force a system of rules in the Federal Court similar 
e common law stem on Federal Courts sitting in states 
which use the ( e system of pleadings, but we are just 
as much opposed to having the Code system or a new system 
ffering from the mmon law system now prevailing in this 
State forced upon the Federal Courts sitting in this state. 
The equity rules in force from the Supreme Court of 


the United States work no hardship because they do not 
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differ in essentials from the old chancery practice, which, 
with few changes prevails in our courts of equity, but con 
formity of the practice of the Federal Courts in law actions 
with the practice prevailing in the local courts as a practical 
matter is of infinitely more importance to the lawyers living 
and practicing in West Virginia than confdérmity of the 
rules of practice prevailing in the Federal Courts sitting in 
different states. 

While the American Bar Association has acted upon 
this matter at variance with my views and I believe with 
the views of the lawyers of this state, I desire to express my 
approval of Senator Walsh’s courageous and so far, success- 
ful fight against this bill. 

Berkecey Minor Jr. 
Charleston, W. Va., March 1 


Selden Society’s Publication 
Editor, American Bar Association JouRNAL: 
__ Would you kindly publish the following notice about the 
Selden Society : 


“The Selden Society has despatched to its American 
members Volume 42, being the volume to which members are 
entitled in respect to their subscription for the year 1925 
This goes to members post and duty free through the Smith 
sonian Bureau of International Exchanges. Any American 
member who does not receive his volume should communi- 
cate with the American Secretary, Mr. Richard W. Hale, 
60 State Street, Boston, Mass. 


“The Selden Society has published eight volumes of the 
Year Books of Edward II and this volume is Volume 9 of 
the same series. It is edited by Mr. G. J. Turner. It 
contains all the reports of Trinity term 4 Edw. II., together 
with a few undated reports of earlier terms.” 


Ricnuarp W. Hate 
Secretary and Treasurer of the Selden Society for the U. S. A 
Boston, Jan. 21, 1927. 


Wishes to Exchange Bookplates 


Editor, American Bar AssociaTION JOURNAL: 

The Sidney Fuller Smith Library of Sigma Nu Phi 
Fraternity (Legal), a member of the American Association 
of Law Libraries, is making a collection of bookplates (ex- 
libris) of American and English lawyers, and would welcome 
prints as gifts to its collection in exchange for its own book- 
plate designed by Arthur Howard Noll, ), 

Prints should be sent to the Librarian, Sidney Fuller 
Smith Library, Sigma Nu Phi Fraternity (Legal), 1719 K 
Street, N. W., Washington, D. C. 

Cartyte S. Baer, 
Librarian. 


Washington, D. C., 


Judge Simeon E. Baldwin 
Editor, AMERICAN Bar ASSOCIATION JOURNAL: 

The death of Judge Simeon E. Baldwin at New Haven, 
Connecticut, one of the founders of the American Bar Associa- 
tion, is regarded as a personal loss by the hundreds of law 
students who sat under his instruction and gained from him 
basic principles, which the years do not efface. 

Judge Baldwin was an ideal law lecturer, he could state a 
great prin _ in few words, and backed it up with the proper 
citation. He was a mighty conserver of his own time. The 
story used to be told, that in the preparations for the Sesqui- 
centennial Celebration of Yale University, the faculty was 
seeking for someone to write a history which might be used at 
the time. Various excuses were offered by members of the 
academic faculty, and Judge Baldwin exclaimed, “I can do it, 
I have a half hour a day that I am not using.” 

The old students will recall the characteristic words used 
by Judge Baldwin in a recitation to indicate that the student 
need not recite further “Sufficient; Sufficient.” 

How greatly enriched has been his generation because these 
words were not pronounced in his own case until he had almost 
reached his four score years and ten. 

Yours very truly, 
Gitsan Brown, 
Yale Law School 1907. 
Alton, Ill, Feb. 8. 
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Report of Committee on Reference 
Books on the Constitution 


The following report is the result of a suggestion 
made by Mr. Harry Chandler, of the Los Angeles 
Times, to the Executive Committee of the American 
Bar Association which met in Los Angeles, in January, 
1926, setting forth the need of a Reference Library on 
the Constitution for the million and a half students who 
engage in the great newspaper oratorical contest. 

- President Long, of the Association, appointed this 
committee. So many lawyers showed interest in the 
work of the committee, and asked for its report, that it 
is now sent to each member without cost to the Asso- 
ciation.* 

We have divided our recommendations into two 
classes : 

Class “A” 

Books that we consider more or less indispensable for 
students of the Constitution of all ages, and particularly in 
schools and colleges. 


Class “B” 

Books for the more intensive student who desires a 
broader knowledge of the whole subject. 

Our endeavor has been to select a well-rounded library 
that would cover the interpretation of the Constitution and 
its historical background with as little repetition as possible. 
We find that many lawyers are seeking information along 
the same line. The fact that we have omitted a particular 
book is not a reflection upon that book; this list is selected 
for a particular purpose. We have omitted meritorious 
works because they were duplications, or not adapted to 
this particular purpose. The following is the list: 


Class “A” 

“Tue Critica, Pertop of AMERICAN History,” by John 
Fiske: Houghton-Mifflin Co., Boston; one volume; $2.50. 

An indispensable book to the study of the origin of the 
Constitution. Should be read first of all; describes the 
breakdown of the Confederation, the chaos, anarchy, and 
disunion into which the states were falling, the events which 
led up to the adoption of the Constitution, and carries the 
reader through to Washington's inauguration, 

“Tue Constitution, Its Story AND BaATTLes,” by F. Du- 
Mont Smith; Kerr Co., Pasadena, (copyright owned by 
Committee on American Citizenship); one volume; $2.00: 

This story is a brief history of the Anglo-Saxon polity 
from the time that our Teutonic ancestors first came in 
contact with the Romans down to the adoption of the Con- 
stitution. It sketches briefly the Anglo-Saxon conquest of 
England; the Saxon Kingdom, the Norman conquest, and 
the long Constitutional struggle in the mother country; to 
which is added the Fifteen Decisive Battles of Constitu- 
tional Law which appeared in the AMERICAN Bar AssocIA- 
TION JOURNAL. 

“THe CONSTITUTION OF THE UNITED STATES; ITS SOURCES 
AND Its AppLicaTIoNn,” by Thomas J. Norton; Little, Brown 
& Company, Boston; one volume; $2.00. 

Takes the Constitution paragraph by paragraph and gives 
in clear, simple, and direct style the meaning of each, its 
derivation, where it is not original, and the manner in which 
it has been interpreted and applied by the Supreme Court 
It is a book of as much value to the lawyer as to the stu 
dent in the schools and colleges. 

“Tue CONSTITUTION OF THE UNitep States,” by James 
M. Beck; George H. Doran Co., New York; one volume; 
$2.50. 

Covers in narrative form the events leading up to the 
meeting of the Constitutional Convention; describes the 
personnel of that great body and the various struggles and 
compromises from which it was adopted 

“Tue SHort COoNnstTITUTION,” by Wade and Russell; 
American Citizen Publishing Company, Iowa City; one 
volume; $1.00. 

Judge Wade, of the Federal Bench of Iowa, devoted 
many years to citizenship work and is really the father of 
the Committee on American Citizenship. The book is ele 
mentary in character, especially adapted to the use of teach- 





"Refers to action of Committee sending list directly by mail to 
members. The list is here reprinted to emphasize its interest and im- 
portance and preserve it for reference 


ers who are required by state laws to teach the Constitu- 
tion, as it analyzes briefly and clearly every part of the 


instrument as well as the nature of our State Governments. 


“An INTRODUCTION TO THE STUDY OF THE CONSTITUTION,” 


by Professor Charles E. Martin, of the University of Wash- 
ington. Oxford University Press, New York; one volume; 
3.50. 

Gives the charters of the Colonies and their Constitu- 








tional struggle with the Crown; it cites and analyzes the 
leading cases that have developed the Constitution. The 
closing chapters, “Current Constitutional Controversies,” 


and “American Ideals,” are particularly 





“CONGRESS, THE CONSTITUTION AND THE SUPREME CouRrT,” 
by Charles Warren; Little, Brown & Co., Boston; one 
volume; $3.50. 

Collates all of the leading cases in which Acts of Con- 
gress have been held unconstitutional; it gives, f the first 
time, a full description of the much discussed “Five to 


Four” decisions. 
Class “B” 
“THe FeEpeRALIsT,” Lodge’s editior G. P. Putnam's 
Sons, New York; one volume; $3.50 


, 


This book is classic and needs 1 mment 

“THE SUPREME Court IN UNITED States History,” by 
Charles Warren; Little, Brown & Co., New York; two 
volumes; $10.00. 

This is the historical work that received the Pulitzer 


prize last year. 


“Lire oF JoHN MARSHALL,” by Albert Beveridge; 


Houghton-Mifflin Co.; four volumes; $20.00 
Is not merely a biography of John Mar but a 
complete political and constitutional history « thirty- 





five years of Marshall’s services on the supreme bench. It 
is a standard work on this subject. 

“ALEXANDER HAMILTON,” by Frederick G. Oliver; G. P. 
Putnam’s Sons; New York; one volume; $5.00. 

“JEFFERSON AND HAMILTON,” by Claude D. Bowers, 
Houghton-Mifflin Co., Boston; one volume; $5.00 

These books are bracketed because they are comple- 
mentary to each other. While each is in a sense partial and 
partisan, together they give a vivid portrayal of the two 
leading figures representing antagonistic views of the Con- 
stitution in its formative stages 

“Tue CITADEL oF FREEDOM,” by Randolph Leigh; G. P 
Putnam’s Sons; New York; one volt >» $2.00. 

Mr. Leigh is the Director of the Oratorical Contest here- 
inbefore referred to. His book gives very briefly an account 
of the Constitutional Convention; and an attractive picture 
of the founders. It is chiefly valuable in its description of 
the change in our State Governments from the Representa- 
tive form toward pure Democracy by the Initiative, Refer- 
endum, and Recall. 

“Our CHANGING CoNsTITUTION,” by Charles W. Pier- 
son; Doubleday, Page & Co., New York; one volume; $1.50 

This volume of one hundred and seventy pages empha- 
sizes the change of the Constitution through interpretation 
neither commending nor criticizing this tendency but de 
scribing it with great clearness. 

“Mopern Democracies,” by James Bryce; The MacMil 
lan Co., New York: two volumes; $8.00. 

Lord Bryce gives first a general survey of the Dem: 
cratic form of government in theory and in practice; and 
then examines and compares six Democracies in their actual 
working: France, Switzerland, Canada, The United States, 
Australia, and New Zealand. 





F. DuMont SMITH 

Epcar B. ToLMAN 

Ernst FREUND, 
Cor 





Sculptor of Statue of Chief Justice White 


The Journal is in receipt of a booklet containing 
an account of the ceremonies at the unveiling of the 
statue of the late Chief Justice Edward Douglass White 
at New Orleans on April 8, 1926. An account of this 
interesting event appeared in the Journal at the time, 
but through a regrettable oversight no mention was 


| 


made of the sculptor of this beautiful statue, Mr. | 
Bryant Baker of New York City. Mr. Baker was 
present at the unveiling of his work and made a brief 
talk at the request of Chairman John Dart. 




















N, Qualifications 
~" HE constitution declares membership in good 
je ding at the bar of any state during the last 
tu three ys part of which may have been spent 
_ in one state and part in another) a prerequisite to 
. election 
Dues 
The du are $6.00 per year. There is no 
initiation fee. Members receive as perquisites of 
yt membership, the monthly “American Bar Associa- 
irst tion Journal” and the printed annual reports of the 
- proceedings of the Association, constituting a 
valuable yea k of the profession in this country, 


in which their names are listed as members, both 
in the alphabetical list and in the list of members 
arranged by cities and towns in states. 


Life Membership 


Annual dues, at the option of any member, may 


izer be commute by the payment of $200.00 at one 
time; and thereafter no further dues shall be pay- 
. able by any such member 
be Application Blanks 
It ) | : : : : 
Blank pplications for membership in the 
p American Bar Association may be obtained by ap- 
plying to any of the following: 
ore | Membership Committce 
ple Charles W. Walton, Chairman; 78 Chapel street, 
and Albany, N 
two Moorfield Storey, 735 Exchange Bldg., Boston, Mass. 
Francis Rawle, Packard Bldg., Philadelphia, Pa. 
Henry St. George Tucker, Lexington, Va. 
i Jacob M. Dickinson, 231 So. La Salle St., Chicago, III. 
Frederick W. Lehmann, 600 Merchants Laclede Bldg., 
ser St. Louis, M¢ 
= Frank B. Kellogg, 1512 Merchants National Bank 





Bldg., St. Pau 


Peter W. Meldrim, 1007 National Bank Bldg., Sa- 





eter vannah, Ga 
Elihu Root 1 Nassau St., New York City. 
Pier George T. Page, 605 Federal Bldg., Chicago, III. 
15 Hampton | Carson, 921 Weightman Bldg., Phila- 
ipha delphia, Pa. 
tion John W. D 14 Wall St., New York City 


de R. E. L. Saner, 1412 Magn lia Bldg., Dallas, Texas. 


Charles E. Hughes, 100 Broadway, New York City. 
M Chester | g, 830 First Nat'l Bank Bldg., Wichita, 
Kan 
m District and State Directors 
al . ° ° 
a First District 
ates Director George B. Young, 131 State St., Mont- 
pelier, Vt 
Maine William T. Gardiner, Gardiner, Me. 
Vermont Walter S. Fenton, Mead Bldg., Rutland, 
Vt 
Massachusetts hn E. Hannigan, 206 Barristers Hall, 


boston, Mass 
New Hampshire Louis Wyman, Merchants Bank 
Bldg., Manchester, N ‘ 
n Hewitt, 245 Edwards St., New 


i 





ning onnecticut ison 

+] Haven, Conn. 

ens de Island ;, Frederick Frost, P. O. Box 1291, 
y nite Providence, R. I. 

in Second District 

” rector arles W. Walton, 95 State St., Al- 
‘ bany, N. Y. 

r. 4 y York yd Paul Stryker, 27 William St., 
V New York. 

brie nnsylvania bur F. Galbraith, 1308 Farmers Bank 





Bldg., Pittsburgh, Pa. 
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Place, Jersey City, 
-Henry R. Isaacs, 604-8 Industrial Build- 
ing, Wilmington, Del. 


..Louis J. Burger, 215 N. Charles St., 


Baltimore, Md. 
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Washington, D. C. 
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.A. D. Christian, Atlantic Light Bldg., 
Richmond, Va. 
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Kansas ..C. H. Brooks, Beacon Bldg., Wichita, 
Kan. 

COND. .cccctens W. F. Wilson, 806 St. Nat'l Bank Bldg., 


New Mexico...... 


Oklahoma City, Okla. 


Merritt C. Mechem, Albuquerque, N. M. 


Seventh District 


..Henry G. W. Dinkelspiel, 911 DeYoung 


Bldg., San Francisco, Cal. 


..Frank E, Curley, Tucson, Ariz. 
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If It’s About me 
Automobiles It’s Authority 


in Berry! 
Fifth Edition, 1926 


The whole law of Automobiles 


exhaustively treated, by C. P. Berry 
of the St. Louis Bar, the foremost 
writer on this subject. 


Berry 
Law of 
Automobiles 

















Fifth Edition 
1926 















One 
Volume 


$16.00 
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Callaghan & Company, Inc. 


Established 1864 


401 East Ohio Street aN Chicago 



















































California .........Joe G. Sweet, 433 California St., San 
Francisco, Cal. 
i Colorado .........Ira A. Rothgerber, 630 Symes Bldg., 
iF Denver, Colo. ot 
'? ; . The Practicing Lawyer 
- Idaho ..... ...++sEugene A. Cox, Lewiston Nat’l Bank 
i Bidg., Lewiston, Idaho. - . 
; : knows that professional contact with 
‘ Montana .........J. Bruce Kremer, O’Rourke Estate ‘ 
} Bldg., Butte, Mont. bar and bench, in and out of court, 
. Nevada ...........H. Walter Huskey, Byington Bldg., stimulates, makes for efficiency, 
3 Reno, Nev. broader vision, keener professional 
ee ae i ’ ° 
Oregon . ( af foser, Yeon Blidg., Portland, interest. 
- Utah .............C. A. Badger, 608 Boston Bldg., Salt 
b 4 Lake City, Utah. 
: y The 
Washington ..Dix H, Rowland, 302 Equitable Bldg., 
Tacoma, Wash. American Bar Association 
Wyoming ........ Wm. C. Kinkead, 414-21 Hynds Bldg., 
Cheyenne, Wyo. Journal 
Eighth District broadens the extent of these profes- 
Director Herbert L. Faulkner, Goldstein Bldg., sional contacts. It brings the practic- 
: Juneau, Alaska. ing lawyer in touch with the bench 
Ninth District and bar of the whole country. 
i Director .....Robbins B. Anderson, Stangenwald 
9 Bldg., Honolulu, H. T. Address: 
x 
| Tenth District 
t - American Bar Association Journal 
OO re George A. Malcolm, Supreme Court, 
Manila, P. I. 269 S. La Salle St. CHICAGO, ILL. 
Eleventh District 
NN occvnvewee Henry G. Molina, San Juan, P. R. _——————————————————— ——_—______| 
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NEWS 


OF STATE AND LOCAL BAR ASSOCIATIONS 








California 


News of San Francisco Bar 


| 


(From the Sa: rancisco Recorder) 

Henry | M roe was elected presi 
dent of the Bar Association of San 
Francisco tl ial meeting. Other 
fheers elected wer Maurice E. Har 
rison, senior vice-president: M. C. Sloss, 


governors (two- 
Deering, A. A 


Simmons and 


nior vice-pre 
year term), Fra P 
Rosenshine, Williar M 
Florence 4 M ’ IT¢ 

President W Olney, who pre 

led, presented e report of the board 
mmended the work 





of governors 
the grievar mmittee as it had 
nctioned during the past year under 
the chairmanshiy Francis V Kees- 
ng and praised those members of the 
ssociation wl id nducted disbar- 
ent proceedings or had opposed ap 
plications rred lawyers for 
reinstatement 
He informed t membership of the 
proposed r ’ he association to 
the Russ building upon its completion, 
where more space wv 1 be available to 
e membership tf s money, and told 
the establishr y the association 
a bureau throus which young law 
rs seeking e1 ment might be 
laced in touch with law firms and prac- 
tioners seeking sistants, as well as 


f the effort be under the dire« 








of Charles A. Shurtleff, O. K 
ing and A. L. Weil to assist the 
Legal Aid Societ securing the serv 
s of lawyers ling to help in the 
work of that s 
re¢ om! the successful 
ome of tl paign for the el 
of superior es, on the lessons 
that campaigi i the splendid co 
peration f the nd the press to 
‘a 2 2 mentioning jar 
larly the work Albert A. Rosen- 
and C, J. ¢ ll in that connec 
called the attention of the mem 
ip to the creation of two trust 
s of $10,000 ea memory of the 
at Alexander Morrison, one by Mr 
forrison’s former as iates composing 
rm of M rris | hfeld Foerster 
an & Clark, and the other by Mr 
rison’s widow, the income of the 
to be devote providing an 
for a lectur by some notable 
under the ispices of the as 
tion n subjects relating imme 
y to the legal profession or to the 
nistration of justice, and the other 
he publicatior the lectures giver 
the firs 
Kansas 
titeesed 
Plan for Bar Discipline 
lent Stone f the Kansas State 
\ssociation recent sent the j 
letter to tl ers 


At the Topeka meeting of the Asso 
lation a committee report was _ sub- 
mitted recommending the incorporation 
f the Bar. Action upon this report was 
deferred. Without arguing the merits of 
the incorporation of the Bar, I suggest 
that the strongest plea urged by its ad- 
vocates is that such incorporation will 
enable the Bar to purge itself of un- 
worthy members. It has been suggested 
that this end can be practically accom- 
plished without incorporation and with- 
out any additional statutory provisions. 

After thoughtful consideration I have 
concluded to assume the responsibility 
of putting in motion machinery which 
will accomplish the desired result. I 
have appointed a Grievance Committee 
of three in each congressional district. 
Che selection of the members of these 
several committees has been made with 
care so that men have been chosen of 
recognized ability in the profession and 
of high standing as citizens. 

The functions of these committees 

will be to receive complaints against 
lawyers within their respective congres- 
sional districts; to investigate such com- 
plaints; to confer with and, if deemed 
wise, reprove or reprimand the lawyer 
against whom the complaint is made. 
If under all the circumstances it be 
found proper that the charges should be 
presented to the State Board of Bar 
Examiners, then the duties shall rest 
upon this committee of filing formal 
charges and presenting them as prosecu- 
tors before said Board. The appoint- 
ment and the functions of this commit- 
tee should be widely advertised so that 
not only brother lawyers but any com- 
plaining client or other layman may 
feel free and welcome to make and pre- 
sent to the committee any charges that 
to the complainant may seem proper. It 
is not intended that this committee shall 
be used as a means of prosecution of 
members of the Bar but for the protec- 
tion of the unoffending, as well as the 
prosecution of the offending brother. 
A list of the members whom I have 
appointed is herewith enclosed. I 
wish that you would see that your own 
local Bar is fully advised of the appoint- 
ment of the committee; that the appoint- 
ment be not a barren gesture but that 
you will assist in every way toward the 
proper functioning of the committee in 
your own bailiwick. 


I have not assumed to take this action 
without a conference with lawyers and 
judges throughout the State. I have 
found no opposition to it and every en- 
ouragement to make the appointments 
it this time rather than to have the 
matter rest until another year has passed 
Dy. 

It is not intended that the committees 
should in any way infringe upon the 
powers or duties of the State Board of 
Law Examiners, but that they should be 


assistants to it and relieve that Board 
of being at the same time judge and 
prosecutor. 


Rosert Stone, President, 
Kansas State Bar Association. 
Jan. 10, 1927 
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Nevada 





Nevada Bar's Annual Meeting 


The Nevada Bar Association held its 
annual meeting on Jan. 21 and 22 in 
Reno. There was a good attendance and 
much interest manifested in various mat- 
ters, particularly concerning the uniform 
Acts proposed by the American Bar 
Association; a special committee was 
appointed which will have charge of the 
matter of presenting same to the Nevada 
Legislature, which is now in session. 

Under the constitution of the Nevada 
Bar Association, no one may be elected 
as president twice in succession. Those 
elected to offices of Nevada Bar Asso- 
ciation for the ensuing year are: H. R. 
Cooke, Reno, President; A. L. Scott, 
Pioche, First Vice President; George S. 
Green, Reno, Second Vice President; 
Melvin E. Jepson, Reno, Secretary; E. L. 
Williams, Reno, Treasurer. 

The legislative counsel consists of the 
following: Prince A. Hawkins, Reno, 
chairman; A. L. Haight, Fallon; A. S. 
Henderson, Las Vegas; G. A. Mont- 
rose, Gardnerville; Morely Griswold, 
Elko; Roger Foley, Goldfield; Edgar 
Eather, Eureka; J. A. Langwith, Win- 
nemucca; H. E. Browne, Austin; A. L. 
Scott, Pioche; F. L. Wood, Yerington; 
J. A. White, Hawthorne; W. D. Hatton, 
Tonopah; John L, Chartz, Carson City; 
C. L. Young, Lovelock; W. S. Boyle. 
Virginia City; J. M. Lockhart, Ely. 

Retiring President Prince A. Hawkins 
made an address on the subject, “Range 
Live Stock Industry,” which caused con- 
siderable discussion. The Association 
by resolution requested the Legislature 
to have this printed as a state document 
and also ordered that copies be for- 
warded to the congressional delegation 
in Washington with the request that it 
be published in the Congressional Rec- 
ord, 

There was also much discussion of 
a resolution offered by James D. Finch, 
asking that the Nevada legislature mem- 
orialize congress that all public lands in 
Nevada and other land states be ceded 
to the states. It was first moved to 
make the resolution a special order of 
business for the afternoon, but it was 
finally laid on the table 





North Carolina 





Annual Meeting to Be at Pinehurst 


The executive committee of the North 
Carolina Bar Association has selected 
Pinehurst as the place and May 5, 6 and 
7 as the time for holding the 1927 meet- 
ing. President Chas. S. Whitman, of 
the American Bar Association, and 
Claude G Bowers, editorial writer on the 
Evening World, will be the principal 
speakers, 
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Ohio 





Ohio Bar’s Midwinter Meeting 


The Toledo Bar and their associates 
were royal hosts to the Ohio State Bar 
Association members and wives attend- 
ing the Mid-Winter Meeting of that 
organization which was held at Toledo, 
Ohio, January 27th, 28th and 29th, 1927. 
The sessions were held in the magnifi- 
cent ball room of the recently opened 
Commodore Perry Hotel, and were well 
attended by a representative group of 
Ohio attorneys, who were pleased with 
the excellent program provided by Pres- 
ident John M. McCabe of Toledo. Gen- 
erous hospitality was extended to the 
visiting ladies, the reports of Commit- 
tees demonstrated the increase in ac- 
tivities of the Association and the ad- 
dresses delivered by recognized speakers 
stimulated the interest of the members 
in the subjects presented. 

The Mid-Winter Meeting was called 
to order Thursday afternoon by Pres- 
ident John M. McCabe, who introduced 
the Right Reverend Samuel A. Stritch, 
D. D., Bishop of Toledo, who delivered 
the invocation. 

Addresses of welcome were presented 
on behalf of the City of Toledo by 
Mayor Fred J. Mery and on behalf of 
the Bar by President George D. Welles 
of the Toledo Bar Assn., and a response 
on behalf of the State Association was 
delivered by John A. Elden of Cleve- 
land. 

President John M. McCabe in his ad- 
dress entitled “Officers of the Court,” 
commended the work of the Chairman 
and members of the Special Committee 
to Recodify the Ohio Corporation Laws, 
commented upon the powerful influence 
of the press in the administration of 
justice, advocated that Judges and law- 
yers assist the press by giving it infor- 
mation regarding important trials, which 
would tend to create an interest in 
and respect for courts, complimented 
the press for conducting an oratorical 
contest on the United States Consti- 
tution in the public schools, and recom- 
mended that Judges be empowered to 
prescribe rules of procedure and the 
appointment of a committee of Judges 
and practicing attorneys to formulate 
such rules. 

Colonel William J. Donovan, Assist- 
ant United States Attorney General of 
Washington, D. C., in his address on 
“The relation of the Patent Law to the 
Sherman Anti-Trust Law,” traced the 
law governing patent monopolies and 
the common law against monopolies 
from earliest Anglo-Saxon and Conti- 
nental times, and discussed the present 
tendencies of the law as shown by recent 
Supreme Court decisions. 

The report of the Committee on Ad- 
missions by John D. Andrews of Ham- 
ilton, contained the names of 147 new 
members. 

Anthony B. Dunlap of Cincinnati, in 
reporting for the Executive Committee, 
directed attention to the increase in 
membership and finances, the installation 
of a new system of accounts for the 
Association, the success of the weekly 
Bar Association Bulletin, and the re- 
quest for a recodification of criminal 
laws which had been referred to the 
Committee on Judicial Administration 
and Legal Reform, 





lation, presented by Judge Walter A. 
Ryan of Cincinnati, advised the mem- 
bers that the Revision of the Corpora- 
tion Laws had been introduced in both 
branches of the General Assembly and 
one hearing had been held before the 
Joint House and Senate Judiciary Com- 
mittee, 

Chairman A. G. Fuller of Findlay of 
the Committee on Grievances, reported 
that three minor complaints against As- 
sociation members were being satisfac- 
torily disposed of and that eight com- 
plaints against non-members had been 
referred to local Associations. 

Chairman Reuel A. Lang of Cleveland 
submitted the report for the Committee 
to Aid the American Law Institute, 
which stated that the Restatements were 
being accepted by the Courts as the law, 
and proposed a resolution continuing 
sub-committees on particular Restate- 
ments of the Law until sub-committee 
reports were filed with and accepted by 
the parent committee. The report and 
resolution were adopted. 

The names of 23 members of the As- 
sociation who had died since the last 
Annual Meeting were contained in the 
report of the Committee on Legal Biog- 
raphy, which was prepared by Chairman 
Chase Stewart of Springfield. 

The Conference of Bar Association 
Delegates held Thursday evening was 
presided over by Chairman George B. 
Harris of Cleveland. This Conference 
is patterned after that of the American 
Bar Association and is proving very 
effective in bringing before the State 
Association, subjects fostered by local 
organizations. 

Upon roll call of the counties, the 
following matters were presented by the 
delegates named: John A. Elden of 
Cleveland, to allow Judges of the Courts 
of Appeals sitting outside their own dis- 
tricts, $25 per day and expenses; a mo- 
tion to approve the proposal was 
carried. Former President Province M. 
Pogue of Cincinnati, to authorize the 
President of the Ohio State Bar Asso- 
ciation to appoint not more than two 
delegates from counties having no local 
Bar Association; a motion to recom- 
mend to the State Association was car- 
ried. Mr. Pogue submitted also a 
recommendation for the appointment of 
a special committee to study, in co- 
operation with the committee of the 
American Bar Association, the subject 
of the selection of Judges, which pro- 
posal was approved. Chauncey D. 
Pichel, of Cincinnati, to approve the 
principles of the Bender Bill, pending 
in the Legislature, limiting jurisdiction 
of justices of the peace and mayors to 
their respective townships and munici- 
palities. P. C. Prentiss of Napoleon, 
to amend the Ohio Constitution by au- 
thorizing the legislature to prescribe the 
Appellate jurisdiction of Courts of Ap- 
peal and Supreme Court, and to provide 
for the disability and disqualification of 
the Judges of the Courts of Common 
Pleas and Courts of Appeals. George 
W. Reed of Uhrichsville transmitted a 
recommendation of the Tuscarawas 
County Bar Association recommending 
the appointment of a committee to pre- 
pare and introduce a bill authorizing the 
creation by County Commissioners of 
Justices of the Peace Districts, with a 
minimum population of 12,000, and to 
define the jurisdiction and salaries of 
Justices. Charles B. Hunt of Coshocton 
submitted a proposal for a bill creating 


The report of the Committee on Legis- 


County Courts inferior to Common 
Pleas Courts. The three foregoing pro- 
posals were referred to the Committee 
on Judicial Administration and Legal 
Reform of the State Association. A. J. 
Miller of Bellefontaine, moved that the 
Committee on Judicial Administration 
and Legal Reform consider abolishing 
township governmental units, which 
motion carried. 

Chairman Willis Bacon of Akron, re- 
porting for the Committee on Uniform 
State Laws, recommended the passage 
of the Uniform Motor Vehicle Act, Uni- 
form Tax Lien Law and Uniform 
Chattel Mortgage Law. The Com- 
mittee report was approved. 

The report of the Committee on 
Legal Education, presented by Clarence 
D. Laylin of Columbus, pledged co- 
operation of the State Association with 
the Supreme Court in maintaining the 
new general educational qualifications 
for admission to the bar and recom- 
mended careful consideration of other 
similar measures to complement present 
rules and to advance legal science. 

Wm. G. Pickrel of Dayton submitted 
the budget of the Association for 1927, 
which had been adopted by the Execu- 
tive Committee, with the recommenda- 
tion of that Committee that the matter 
of the printing of the bound volumes of 
annual proceedings be deferred and an 
increase in dues of the Association be 
considered and presented at the July 
Annual Meeting. A motion by D. F. 
Anderson of Youngstown was passed 
providing for a referendum to deter- 
mine the number of members of the 
Association who would be willing to pay 
additional for the bound volumes, 

Former President John A. Cline of 
Cleveland presented that portion of the 
report of the Committee on Judicial 
Administration and Legal Reform re- 
lating to the revision of the Corporation 
Laws, and moved that the bill submitted 
by the Special Committee be approved 
and that the Committee on Legislation 
and each member of the Association be 
pledged to aid in securing a prompt 
enactment into law. Proposals to 
amend several sections of the bill were 
submitted, discussed and defeated, and 
the motion of Chairman Cline was 
adopted. Harry F. Payer of Cleveland 
moved a vote of thanks and apprecia- 
tion to the Special Committee which had 
drafted the new corporation code, and 
that the Committee be continued for 
two years, which motion was carried 

Dean Henry M. Bates of Law College 
of University of Michigan, in his ad- 
dress on “Rising Tide of Legislation,” 
declared this to be an age of radically 
and rapidly changing political, social, 
and economic conditions, with which 
courts are not equipped to keep pace, 
and which necessitated legislative ac- 
tion; that the phenomenon appeared in 
irregularly recurring cycles which in 
time tended to readjust itself, and that 
the future was menaced by govern- 
mental paternalism which should be 
thwarted. 

Hon. Wm. Gibbs McAdoo, of Los 
Angeles, California, former Secretary of 
the Treasury, in his address on “Pro- 
hibition, Nullification and Lawlessness, 
stated the question to be whether wt 
are to maintain a reign of law and prog: 
ress according to law, or whether we are 
to slip back into the abyss and quick 
sands of lawlessness and anarchy, de 
claring prohibition enforcement to | 
obligatory, and expressed the opinion 
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If You Could Phone 


the best briefer you know 
and say, “I have a case on 
such and such a point. Send 
me up a complete brief.” 


You Wouldn’t Spend Much 


Time in Briefing Cases 


American Law Reports is a 
collection of 4767 exhaust- 
ive briefs on live questions 
of law. The average cost to 
you is 7% cents per brief. 





We'll show you how you can save time and labor in your briefing. 
Ask for a free sample brief from A. L. R. 


The Lawyers Co-operative Publishing Co. 
Rochester, N. Y. 


New York Manila Shanghai 
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that the repeal of the Volstead Act 
would not be valid; that if attempt were 
made to repeal it and to substitute there- 
fer an unconstitutional statute or no 
statute at all, the Supreme Court would 
be constitutionally bound to hold the at- 
tempted repeal void, and the Volstead 
Act would remain law until passage of 
a valid substitute therefor. 

The address by President Josiah 
Marvel of the Delaware Bar Associa- 
tion, Wilmington, Del., upon “The Rule- 
Making Power of the Courts,” referred 
to those states which had given courts 
broader rule-making powers and to the 
fact that state and national adminis- 
trative boards have such complete 
power, which indicated the willingness 
of legislatures to grant the same, and ad- 
vocated that the courts accept the re- 
sponsibility of using all such powers at 
present possessed and that legislatures 
would be willing to extend them. 

Dean Roscoe Pound of the Harvard 
Law School, Cambridge, Mass., in his 
address entitled “The Law of the Land,” 
stated the Anglo-Saxon system of com- 
mon law was in constant struggle for 
supremacy but had always won wher- 
ever it had been introduced, that it is 
constantly changing and the legal 
axioms and dogmas of today are dis- 
carded tomorrow, that the common-law 
ideals are always changing, but there 
is in it a certain permanent enduring 
element which gives unity to the law 
of the English speaking countries—the 
technique of the common law lawyer, 
the art of the lawyer’s craft, in which 
lie the essentials of the law of the land 
—which it is the duty of the common- 
law lawyer to preserve in its full vigor 
to be transmitted as a living instrument 
of justice among English-speaking 
people for all time to come. 

The Mid-Winter Meeting banquet, 
which was attended by some 600 guests, 
was presided over by Judge John M. 
Killits of Toledo as toastmaster and ad- 
dressed by Dean Roscoe Pound and 
Hon. Josiah Marvel 
J. L. W. Henney, Secretary. 





Wyoming 





Meeting in Wyoming 


The Wyoming State Bar Association 
held a meeting in Cheyenne on January 
13th and 14th, 1927. The report of the 
Committee on Legislation and Law Re- 
form as to a number of the proposed 
Uniform Acts was adopted. Three very 
interesting papers were read, one on 
“Removal of Causes” by Hon. T. Blake 
Kennedy, Judge of the United States 
District Court for this District, one on 
“The Crime Menace—Some of the 
Causes and Some Remedies” by Hon. 
C. O. Brown, District Judge from Doug- 
las, Wyoming, and another by Hon. 
William A. Riner, District Judge of 
Cheyenne, Wyoming, on Some Early 
Western Judges. 

At the banquet on Thursday night, 
Hon. J. F. Mail, attorney of Denver, 
Colorado, who was formerly located at 
Rock Springs, Wyoming, gave a very 
entertaining address reminiscent of the 
practice of law in Wyoming some thirty 
years ago. 

The annual meeting will be held next 
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Es, by JosepH H. CuHoare. 


ever published. 


They comprise: 





We desire to call your attention to the most carefully 
prepared SKETCHES AND SPEECHES OF AMERICAN ADVO- 
CATES, by JupGE J. W. DoNovVAN—GREAT SAYINGS BY 
GREAT LAWYERS by G. J. CLARK—-ARGUMENTS & ADDRESS- 


prise the most complete library of speeches; Great 
Sayings by Great Lawyers; 


NEW REVISED EDITION 1924 


DONOVAN’S MODERN JURY TRIALS AND ADVOCATES 


Containing Condensed Cases, with 


SKETCHES AND SPEECHES OF AMERICAN ADVOCATES 


Illustrated with eight half-tone portraits 


THE ART OF WINNING CASES 
and manner of counsel described with 
NOTES AND RULES OF PRACTICE 
By Judge Joseph W. Donovan 
READ: The late Mr. Justice Stanley Matthew’s arguments 


with reference to BIBLE IN THE SCHOOLS, Page 473. 
Flexible binding, Price $7.50, delivered. 














These three books com- 


Arguments and Addresses, 





bers of the Bench and Bar. 


Scholar. 


GREAT SAYINGS BY GREAT LAWYERS, 1926 


Carefully selected excerpts and immortal thoughts of the 
great lawyers and judges, American and British, for a period 
of over 500 years, including: BACON, COKE, BLACKSTONE 
to ROOT, HUGHES, TAFT. Selections from about 400 mem- 
More than 5,000 books and manu- 
scripts were drawn upon, compiled by G. J. Clark—Author— 
Bound in dark green, Price $5.00, delivered 











AFFAIRS. 








ARGUMENTS AND ADDRESSES 
of JOSEPH H. CHOATE, 1926 


ADDRESSES ABOUT LAWYERS. FORENSIC SPEECHES 
AND ARGUMENTS. ADDRESSES ON INTERNATIONAL 
POLITICAL SPEECHES. 
OCCASIONS. AFTER-DINNER SPEECHES. 
Blue cloth binding, Price $5.00, delivered 


G. A. JENNINGS CO., INC. 


150 Nassau Street, New York 
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Missing or Unknown Heirs 


Will be sought by us throughout the 
world, without cost or obligation upon the 
part of those referring such matters to us 


Rightful owners of dormant bank accounts 
and terminated trust funds also located at 
our expense and risk. 

Attorneys, Banks, Trust Companies or Ad- 
ministrators are invited to avail them- 


selves of our highly specialized service. 
Booklet sent on request. 


W. C. COX & COMPANY 
Federal Reserve Bank Bidg., Chicago, Il. 











summer at Lander, Wyoming, at which 
time officers will be elected. 
Crype M. Warts, Secretary. 





FOR SALE: American and English 
Cases Annotated, complete, with digests; 
and American Law Reports, complete to 
date, with digests All in first class 
condition. 


GeorGE A. WILLIAMS 
RENSSELAER, INDIANA 














and the Principles of magic. : 
home. Earn $250 to $1000 a month. Write 


today for ial offer. 
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If it’s Bankruptcy Law--See Collier--No use going any further 





GILBERT’S COLLIER 





BANKRUPTCY, 1927 





\ new 1927 One-Volume Treatise. 
All set new, from new Type. 


The most complete and exhaustive single volume work 
on Bankruptcy. 


The Amendments of 1926 affect more than thirty sec- 
tions and subsections of the Bankruptcy Act. 


The Bankruptcy Amendments of 1926 are the most 
important that have been enacted since the Act was passed 
in 1898. 


It gives the Bankruptcy Law as amended to date. 
It gives all the Bankruptcy Decisions. 

It gives the New and Amended General Orders. 
It gives the Official Forms. 


It gives 155 Supplemental Forms. 


Royal Octavo Volume, 1654 Super Size Pages 
Law Buckram, $20.00 
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FOREWORD 


HE Conference of Bar Delegates of the American 
Jar Association at its meeting in Denver in 1926, 
adopted a resolution providing for a new com- 

ted by the Chairman of the Con- 
ference to be known as the Committee on The Rule 
Courts 


| 1 ) + 
Making Power of The 


member of this Committee 


present his individual thoughts 
| reflect perhaps some local views 


1 


ded that the members should 


without conference 


he subject 


each other. | member has contributed his own 


rticle as set out e following pages. My own con- 


ribution is an address recently delivered before the 
mio State Bar Ass 


The problems 


iation 
rising out of publication and dis- 
bution were happily 
mart of the American 
sh the articles as a 


solved by an agreement on the 
Bar Association JouRNAL to pub- 
supplement and mail the same to 
bch member of the American Bar Association. 


1 


We trust that the subject treated in this manner 


li develop an increased interest on the part of the 


erican Bar. not as members of the American 


Bar Association, but as members of the several State 
Bar Associations. 

We would suggest that the several State Bar Asso 
ciations place the subject upon the programs of their 
future meetings and this Committee, if desired, will 
agree to use its efforts to secure a speaker to present the 
matter. The individual members of this Committee have 
severally agreed to serve in this behalf in localities 
nearest to them. 

We also trust that the interest aroused by a gen 
eral discussion of this subject will give the Committee 
further matters of progress to report to the next Con 
ference of Bar Delegates to be held at Buffalo in 
August. 

Clothing the Courts with the Rule Making Power 
is not only a reform of itself, but is a reform upon 
which may be based many other needed reforms in the 
administration of justice. We solicit the cooperation 
by suggestion or otherwise of every American lawyer 
who recognizes his individual responsibility as a mem- 
ber of the Judicial Department of the Federal and of 
his own State Government. 

Jostan Marve, Chairman. 
Wilmington, Delaware, March, 1927. 
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By Epson R 


HE strong effort which is being made by the legal 

profession of the United States, to place the regu- 

lation of legal procedure under the control of the 
courts, has the double purpose of saving the public 
from the burden of an utterly inadequate administra- 
tion of justice, and of rescuing the profession from the 
undeserved charge of responsibility for that inade- 
quacy. The grave dissatisfaction with the performance 
of the courts is not confined to the laity, but is fully 
shared by that numerous body of lawyers who feel 
that the practice of the law is primarily a public service. 
3ut the causes of the failure have not been so clearly 
recognized, and the first step toward an effective remedy 
must be a sound diagnosis. 

Now the legal profession differs from all others 
in one striking particular. It operates under a pro- 
cedure prescribed by law, so that every member of the 
profession is required to employ the same standardized 
technique. The state has always insisted upon keeping 
control of the mechanism for administering justice, 
making it a public monopoly, and it has pursued the 
policy of rigidly prescribing rules to govern the prac- 
tice of the courts. Lawyers compete with one another 
only within the limits of the established rules. No one 
is allowed to outbid his competitor by offering a new 
remedy or by using a superior procedure. All mem- 
bers, of the bar,—the most progressive, enterprising 
and intelligent as well as the most commonplace,— 
suffer in almost equal measure from the clumsy and 
useless requirements of the current system. If a law- 
yer, so circumstanced, fails to meet the expectations of 
his client, how can it be justly said that the fault is 
his? 

Compare the lawyer’s position with that of the 
physician. Legislation does not in the slightest degree 
prescribe the methods which he must employ. Estab- 
lished practice counts for nothing in the face of a.new 
discovery. Every member of the medical profession 
has a direct, constant and powerful incentive to strive 
after new processes and to employ them at once in the 
service of society. The physician is master of his own 
procedure. He may follow the practice which he con- 
siders good and reject the practice which he disap- 
proves. Since society gives him complete personal 
freedom in his choice of methods, it may properly hold 
him individually responsible for the results produced. 

No one supposes that the administration of justice 
can ever be conducted without uniform rules which 
operate equally upon all who practice before the courts, 
so that responsibility cannot be so fully individualized 
in the case of the lawyers as it is with those who serve 
in the unrestricted fields of science, commerce and in- 
dustry. At most the responsibility belongs to the pro- 
fession as a whole, and the popular instinct which 
blames the entire bench and bar for the failures of the 
judicial establishment, is to that extent sound. 

3ut the same considerations which exempt the in- 
dividual lawyer from responsibility, operate equally 
to exempt the profession. The bench and bar have 
little more to do with the rules under which they work 
than has the individual attorney. The entire profession 
is forced to perform its duties under a procedure which 
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it does not control. No other profession, and indeed 
no other social group, was ever placed in so helpless a 
position. The strong genius for government which 
our people possessed in the simple days when the re- 
public was founded, seems to have been lost in the tre- 
mendous territorial expansion and the deluge of ma- 
terial prosperity which has surpassed all records in 
the history of mankind. We have completely outgrown 
our facilities for administering justice, but while we 
have welcomed and encouraged the services of experts 
in every other field we have never permitted legal 
experts to control the complex machinery of our courts 

The problem now confronting the United States is 
to get rid of the incompetent and unintelligent regu- 
lation of legal procedure by-legislative bodies, put it in 
the hands of experts and then see to it that those ex- 
perts are held accountable for organizing and main 
taining a system adequate for our needs. That means, 
of course, the substitution of court rules for legislative 
codes, 

The distressing inferiority of American legal pro 
cedure as compared with that of Great Britain is a con- 
spicuous demonstration of the difference between ex- 
pert and non-expert regulation. We inherited a system 
which had been developed through centuries of effort 
by the bench and bar of England. It was a system 
which in its day did fairly well, for the era of industry 
had hardly begun in 1776, and the courts were able t 
operate with a speed and accuracy fairly well adapted 
to the society which they served. But under the stim 
ulus of the great industrial and commercial develop- 
ment of the 19th century, the demands upon the courts 
were enormously increased. Delays and uncertainties 
which were merely annoying in the leisurely period of 
sailing vessels and horse transportation, might well 
become intolerable in a high pressure age of steam, elec- 
tricity, and gasoline. The very best ability was needed 
to keep the courts adjusted to the rapidly changing 
conditions in society. No one could possibly do this 
except the legal profession, for no one else understood 
the mechanism of litigation. England seems to have 
kept this vital principle in mind, and the development 
of English legal procedure was never taken out of the 
hands of the courts. The result was that the experts 
in the administration of justice kept pace with the ex- 
perts who were revolutionizing commerce and industry 
In the United States, on the other hand, an overcon- 
fident democracy disregarded the lessons of experience 
and placed the regulation of the courts under the direc- 
tion of the political representatives of the people. The) 
had no knowledge of the machinery which they under- 
took to control, and no appreciation of procedural pos 
sibilities. The tremendous changes in modern life have 
loaded the courts with novel problems of infinite va- 
riety, but the rigid and clumsy codes under which they 
operate have almost destroyed their usefulness. Fright- 
ened by the collapse of the judiciary in dealing wit! 
crime, the people are frantically demanding the impos! 
tion of the most appalling sentences, as though the one 
criminal who is caught and convicted were a scape-g04! 
carrying the sins of the ninety and nine who go iree 
Arbitration is proposed as an escape from the tech- 




























] 


in 
sin 
by 
is } 
att 
req’ 
of 1 
sear 
the 
stan 
is te 
han 
tiate 
wou 
that 
alwa 
that 
meas 
agenc 
advaz 
It is | 


I 
under 
useful 


























Cue Puitosopny oF RuLEs or CourT—SHELTON 3 
f procedural law; and administrative boards the public for the efficient operation of the courts. It 


are constantly being created in order 


the courts a vast range of questions 
the capacity of their obsolete 





Apparently nothing more important than familiar 











g 
traditi the ju | establishment out of 
the stream of modern progress. Not only is every 
other phase of contemporary American life studied and 
lirected by experts, but new tribunals supplementing 
the courts, whether strictly judicial or partly adminis- 
trative, hav Imost every instance enjoyed the ben- 
efit of l by those who are specialists in the 
work. All the new courts which Congress has estab- 
ished sit Field Code destroyed professional ini- 
tiative in ordinary legal procedure, have been given 
express | 1 authority to make and amend their 
own rules of uctice [his has been true of the 
Court of Clair the United States Court for China, 
the Court of toms Appeals, the Commerce Court, 
the present S e Court of the District of Columbia, 
the Interstate mmerce Commission, the Board of 
General Appraisers, the Board of Tax Appeals, the 
Federal Tra mmission, and the Federal Power 
Commissiot he states have followed the same 
ours 1 or public utility commis- 
sion and eve lustrial accident board itself makes 
the rule lati of its own practice and 
procedure reg rts drag the ball and 
cnain oO! ie 

The t ( idicial administration 


responsibility to 


will increase but at the same time justify that respon- 
sibility. Nor will it deprive the public of the right to 
criticize failures in performance and to effectively in- 
sist upon satisfactory results. The English public has 
never ceased to demand from the profession a very 
high quality of service, and a watchful Parliament has 
strongly supported public opinion. But the English 
have never made the cardinal error of taking the regu 
lation of legal procedure out of trained hands and com 
mitting it to a political assembly. The function of 
Parliament has been to pass upon the results produced 
by the current system of practice, leaving it to legal 
experts to devise ways and means of improving the 
product when found unsatisfactory. In this way the 
public and the profession work together to their mutual 
advantage. The public, through the press, or through 
parliamentary commissions created to investigate the 
working of the courts, frequently points out weak- 
nesses in the administration of justice, and the rule 
making organization, which is called the Rule Com- 
mittee, at once takes up the task of improvement. 
There is almost an automatic adjustment, and the 
Rule Committee, representing both bench and bar, 
works as efficiently to meet the new problems which 
crowd upon the courts as does the research department 
of a great manufacturing company te meet the develop- 
ing demands of modern industry. In view of what 
England has done, it is inconceivable that American 
appreciation of expert service will not extend into the 
field of judicial administration and enable the legal 
profession to use its skill and experience in rescuing 
the public from burdens which have become intolerable 
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ns more highly technical 


udicial procedure and which, 

lied, can become more wicked 

few agencies that demand less 

ise or that are worse impaired 

lity. Illustrated in nature, there 

n useful and of common use and 

it the same tin t eadly than electricity, and none 

requiring sim} methods of application. The vision 

f the untl each neasures the re- 

h, concentration and highly perfected program of 

philosopher engineers wl ime so to under- 

nd tl essa langer to mankind 

to make it ts servitot ut once the scientific 

1 is remove control, and the influential novi- 

ate occuy it of experience and wisdom, it 

Id revert t tructive methods. It is axiomatic 

it ignorance xperience meddling with science 

ways brings vn punishment. So we conclude 

it the usef ( f the juridical functions may be 

sured solely | eparedness and fitness of the 

ncies in cont responsible for its creation and 

ancem«e he da 1 spirit of the people 
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Daniel Webster’s Definition of Justice 


It will be erge a moment. Lest we 
lerestimate g that fixes the limitations of the 
isefulness of irts, its sacred function may be 
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best envisioned through the words of Daniel Webster, 
who said: 

“Justice is the greatest interest of man on 
earth. It is the ligament which holds civilized 
beings and civilized nations together. Wherever 
its temple stands, and so long as it is honored, there 
is a foundation for social security, general happi- 
ness and the improvement and progress of our 
race. And whoever labors upon this edifice with 
usefulness and distinction, whoever clears its foun- 
dations, strengthens its pillars, adorns its entabla- 
tures, or contributes to raise its august dome still 
higher to the skies, links himself in name, fame and 
character with that which is, and must be, as dur- 
able as the frame of human society.” 

The Genius of the Juridical Status 


Inasmuch as a reasonable and uniform adminis- 
tration of justice depends upon scientific and logical 
limitations and regulations thrown around the human 
element of the Tribunals through which it is admin- 
istered, their juridical status was, is and always will be 
of first importance. More important than the form 
of government is the spirit that animates government 
Judicial procedure fixes the conditions, the time and 
manner as to which one may seek the use of the courts ; 
it prevents surprise, oppression and a subsequent at- 
tack on the same issue; it makes the humblest man the 
equal of the strongest, and it confines the oppressive 
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hand of the government to the orderly method open as 
well to the humblest citizen. Jt thereby becomes the 
measure of civil liberty and property rights. Obviously 
a faulty or technical procedure therefore puts into 
jeopardy the most sacred rights of citizenship. There 
can be few more wicked governmental faults than the 
conscious or ignorant clogging of the sources of justice 
with an unscientific practice and procedure that ties the 
hands of the judges and creates uncertainty, delay and 
expense. As an example that appeals to every seeker 
after improvement and advancement, the history of the 
highly technical common law procedure of England, 
and the substitution therefor of scientific Rules of 
Court, is the history of the evolution of a great Nation 
from a people, declared by Macaulay to have been 
“outcasts and a by-word” following Cromwell's Protec- 
torate. Indeed the practice and procedure of the courts 
—the manner in which justice is administered, reflects 
the very genius of government itself and measures the 
sense of liberty of a people when they submit to the 
legislative program. Rebellion against an unsatisfac- 
tory Legislative juridical program may, therefore, be 
evidential of a robust intelligence, instead of a symptom 
of a lack of reverence. For, if a democracy shall exist 
under the rule of the people, the courts must be pre- 
pared to ascertain and administer justice in a satisfac- 
tory manner. This is one governmental dereliction as 
to which no excuse has ever been acceptable to the 
people. Since justice can only be administered scien- 
tifically, not popularly, it must be done by fixed, corre- 
lated rules, lest principle be sacrificed for expediency 
and civil liberty and property rights be based upon a 
whim, and the necessary popular faith fail from lack 
of confidence and respect. 
Attitude of Legislators to Judicature 
Unfortunately, an understanding of the mechanics 
of the courts is not within the limitations of untrained 
laymen any more than a knowledge of chemistry or 
medicine. They can find relief only through protest ; 
by following the lead of their judges and lawyers, or 
by petition to the legislative representatives they have 
selected. Therefore, the legislative bodies that create 
the machinery of the courts, and necessarily control the 
manner they may function, cannot logically be omitted 
from consideration. Said John Stuart Mill, “There 
is hardly any kind of intellectual work which so much 
needs to be done, not only by experienced and exercised 
minds, but by minds trained to the task through long 
and laborious study, as the business of making laws.” 
Organized society has no more dangerous enemy than 
a legislative incapacity to distinguish between personal 
pride of opinion and the general welfare. The courts 
are the worst sufferers from this false conception of 
representative democracy, through the presence of 
highly intelligent reactionaries or poorly prepared law- 
yers in legislative bodies. Unhappily it is in the power 
of a few such men to prevent all advancement. “No 
man is so merciless as he who, under a strong self-delu- 
sion, confounds his antipathies with his duties.” 
Congress Must Emancipate the Courts 
Some fourteen years ago Hon. Reuben O. Moon 
of Philadelphia, then Chairman of the Judiciary Com- 
mittee of the House of Representatives, in a letter to 
the writer, deplored the then hopelessness of juridical 
remedial legislation because of a “lack of trust by Con- 
gress in the courts.’ That wise statesman might have 
stood in the shoes of his own great James Wilson, who, 
with Madison, predicted that Congress might eventually 
“absorb the judicial power in its vortex.” It is well 
that a Pennsylvanian, not quite a century and a half 


THe PuiLtosopnuy oF RULES or COURT—SHELTON 











afterwards, should have observed the usurpation and 
join in giving the alarm to a complacent Bench and Bar 
and people. Exception has been taken to this indict- 
ment by but few persons. The answer is that the 
power to direct the manner of doing a thing is the 
power to control the result, and needs no argument in 
support. The usurpation has become complete. It is 
through this means that the American people are re- 
ceiving legislative and not judicial justice. The com- 
mon law conception of a trial that the Founders 
adopted is well-nigh destroyed in America. The judge 
has become the agent of the Legislative Department, to 
execute its whims. Viewed from a practical standpoint, 
a board of directors of a railroad might as well attempt 
to operate a locomotive, instead of simply furnishing 
an expert mechanic with a road and a locomotive and 
hold him responsible. 
Basic Facts 

There are at least six self-evident facts lying at 
the base of a successful administration of justice that 
some legislators seem to ignore. (1) It is axiomatic 
that directness and simplicity are the keynotes of re- 
publican forms of government and conditions precedent 
to the usefulness of every governmental function; (2) 
Courts are made possible by the trinity of respect, faith 
and obedience. Weaken any one of these elements 
and their usefulness is impaired. Fully destroy any 
one of them and their usefulness is destroyed; (3) No 
agency of a representative government can function 
usefully that fails to touch the popular life, that 
shrouds its working in mystery, or that renders doubt- 
ful its ends by subtlety or technicality; (4) Even 
though they were highly prepared, the time is not at 
the disposal of Congress to attend to the details of the 
mechanics of the courts; (5) That Congress has a 
personal and selfish interest in developing and main- 
taining the courts in the highest state of efficiency, to 
the end that the laws they enact may be suitably ad- 
ministered, for a law is no better and no worse than 
the manner in which it is administered. The courts 
may be compared to the pipes that convey water into a 
city. It matters not with how much pure and whole- 
some water a reservoir may be supplied, the quantity 
and quality actually received by the people is measured 
absolutely by the condition of the pipes through which 
it is conveyed. If they be clogged or fouled or in- 
sufficient, so will the supply actually reaching the public 
be unhealthful, unsanitary and insufficient; (6) The 
executive and legislative departments of government 
could cease their activities for a given time without 
other harm than inconvenience, but should the courts 
cease to function at all, anarchy would follow—might 
and not right would be the measure of civil liberty and 
property rights. 

The Development 

The public first rebelled and followed the mist 
formed but lovable Roosevelt in his advocacy of “re 
call of judges” and “recall of judicial opinions’’ to 
such an alarming extent that thoughtful laymen and 
the judges and lawyers were aroused as never before 
Their campaign that followed brought laymen and 
lawyers closer together than ever before in history at 
awakened, and in some instances created, a sense o! 
the relation of the citizen to the courts and their law 
yers and the courts to the government. They learned 
the danger of laymen, though as great as Theodore 
Roosevelt, tinkering with so sacred and scientific 
thing as the administration of justice. But above and 
beyond all these things, they learned that the Congress 


and not the lawyers was responsible for the deplorable 
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condition h they justly complained. There fol- 
lowed nment of the campaign of dangerous 
heresy that v | have totally destroyed the courts, and 
there developed an adherence to the American Bar 
Association’s program to modernize the courts. Since 
that day t public has joined with the lawyers in 
knocking at t ors of Congress. 


What Are Rules of Court? 











We n eave t ne s for the moment, the 
- +5 + £ teahtle . sate 2 - 
—— Cal a t f highly technical work 
The Principle + : 8 , 

t has to be done only by experts, 
which has been heretofore adverted to. The principle 
underlying rules of court is the organic one of an 
equable division of power between the legislative and 

idicial department of government. It is the very spirit 

f the Constitution The program of the American 

tea! r Association proposes to divide all 

Division Into 5 idicial procedure into two classes, viz. ; 
Classes , ont 

isdictional and fundamental mat- 

ters and get procedure and (b) the rules of prac- 

tice directing the manner of bringing parties into 

court and the irse of the court thereafter. The first 

- s, of which we shall speak presently, 

The First goes to the very foundation of the matter 

Class 74 ; ' 

may aptly be denominated the legal 

machine throug hich justice is to be administered, as 

distinguishe , the actual operation thereof, and 

lies exclusively with the legislative department of gov- 

ernment. It prescribes what the courts may do, who 

shall be the parties partici g, and fixes the rules of 


permanent matters of 


evidence [ 
lure The second class concerns 


The Second : : - 
Class e practice, the manner in which 

e things shall be done, that is, the de- 

tails of their | tical mechanical operation. Concisely 
stated the first class provides what the courts may do, 


which powet be by the Legislative Department, 
while the second regulates how they shall do it, which 
hould be v n the control of the presiding judges 


Out of t is been deduced a plan, which is em- 
The Plan iin a simy le st itute, that met well 
nigh universal approval. It vests in the 
Supreme Court of the United States the same rule- 
making powet r the law side that it has always pos- 
sessed and ¢ over the equity side and in admir- 
alty and banl tcy, and consolidates equity and law 
procedure as the case now in nearly all the states. 
t is useful and it seems necessary to emphasize that 
the statute will necessitate no alteration of the present 
procedure upon any jurisdictional or fundamental mat- 
er. Therefore the preparation of a “Practice Act” or 
ode,” or the 1 ion of a state le is a subject en- 
rely apart 
The Senate Judiciary Committee Speaks 
It will be ful at this juncture to permit the 


nate Judici mmittee to answer certain specific 
1 by Senator Thomas J. Walsh, 


bjections | 


e learned Senator from Montana. “It is also urged 
the opponents of the bill,” reported Chairman Cum- 
s, in le report by the Senate Judiciary 
mmittes No. 1174, 69th Cong., ist Sess., 


alendar No. 858, Senate Bill S. 477) that it attempts 


est it Supreme Court the power to make rules 
vering f actions, provisional remedies, 
h as orders of arrest, and attachment and the selec- 
nor gq s, and that rules might be 
umed whi ild deal with substantial rights and 
edies, mtrary to the public policy of 
several States embodied in local statutory law. The 
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Committee is of the opinion that the bill, if passed, 
would have no such effect. Attention is called to this 
provision, Sec. 1: “Said rules shall neither abridge, 
enlarge, nor modify the substantive rights of any liti- 
gant.” In the first place, the power conferred relates 
to the “forms of process, writs, pleadings, and mo- 
tions.” Clearly, this relates to matters of form and 
does not affect substantial rights or remedies. * * * 
The Supreme Court said: (in interpreting like words) 
“This act so far as respects the writ is plainly confined 
to form,” and it was also held that “modes of process 
related only to the procedure by which the courts could 
enforce its process. * * * Limitations of time for 
the commencement of action and the issuance of writs 
of attachment or of arrest, or the determination of 
what shall constitute the qualification of a juror, are 
matters involving substantive legal and remedial rights 
effected by the consideration of public policy. Their 
regulations are clearly solely within the legislative 
power. It is true they affect remedies, but that does 
not make them mere procedure, such as a court has 
power to prescribe. They involve the policy of the 
law which varies in the different States and are and 
always have been regulated by legislative act. Neither 
in England nor in any State of the United States where 
courts are vested with the rule-making power, has it 
been assumed that the delegation of that power to them 
authorizes them to deal with such substantial rights 
and remedies as those just referred to.” But the great 
Western Senator complained that this historical inter- 
pretation of the law did not apply to States having 
Code procedure and Senator Cummins’ committee re- 
port answered him: “But that fact has no bearing at 
all upon the question we are considering, and for two 
reasons, viz, (1) In a code of procedure there is no 
necessity for differentiating between practice or pro- 
cedure, on the one hand, and substantive rights and 
remedies on the other; and (2) It has been found con- 
venient to embody in a single book or manual all mat- 
ters relating to actions at law or in equity, whether they 
relate merely to practice or to rights and remedies of a 
substantive character. The New York Code of Civil 
Procedure is a glaring instance of this method of 
codification. Before its recent revision it contained a 
multitude of such provisions.” He instances Lord 
Campbell’s Act, provisions defining causes for libel and 
slander, annullment of marriage and nuisances. He 
then points out the Commission appointed to mod- 
ernize the New York practice and procedure and said: 
“They (the Commission) proposed to embody in a code 
(1) a short practice act embodying provisions relating 
to procedure (2) rules to be ultimately under the con- 
trol of the courts relating to the details of practice, 
and (3) provisions as to substantive law; and among 
the latter was (a) an evidence law, (b) a costs, fees, 
disbursement and interest law, (c) a civil rights law, in 
which were embodied the provisions relating to limita- 
tions and abatement of actions, (d) orders of arrest, 
and (e) attachments. In relation to limitation of action 
and abatement, arrest, and attachment, the board stated 
that the matter is all of a substantive character and 
defines or limits certain civil rights * * * using that 
term in its broad sense.” He then quotes to show that 
“in the English jurisprudence similar matter is found 
in independent statutes and not in the Judicature Acts 
or the rules of court.” As to attachments, “they em- 
body substantive law. * * * They relate to impor- 
tant matters of substantive right that should be regu- 
lated by the legislature and not by the courts.” The 
same doctrine applies to juries. But he concludes that 
the proposed statute (S. 477; Sen. Calendar No. 585; 
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H. R. 419) expressly provides that “the substantive 
rights of any litigant” shall not be affected and all these 
things now and always have been considered ‘sub- 
stantive rights’ at common law, in contemporary Eng- 
land and in every State of the United States.” The 
learned Senator might well have called attention to the 
same condition of law in the Equity, Bankruptcy and 
Admiralty courts of America, where rules of court 
1% have always prevailed. In justice to American judges 
it ought to be said that the danger of a judicial rever- 
sion of these longstanding principles is highly imagi- 
nary even in the absence of the express prohibition in 
the proposed statute. 
The Benefits To Be Derived 

It will be helpful to repeat here the benefits to be 
derived by rules of court, viz.: (1) a modernized, 
simplified, scientific, correlated system of federal pro- 
cedure; (2) the improvement of state court procedure 
through the adoption of the federal system as a model ; 
(3) the possibility and probability of state uniformity 
through the same course; (4) the institution of court 
rules in lieu of the statutory or code practice, the com- 
mon law procedure or the common law procedure 
modified by statute; (5) the foundation of fixed inter- 
state judicial relations, as permanent and correlated 
as interstate commercial relations; (6) the certainty of 
immediately detecting an imperfection and the prompt- 
ness with which it can be corrected; (7) the doing 
away with the long time now necessary for the simplest 
relief at the hands of Congress, because of the multi- 
tude of other business pressing for attention upon that 
body; (8) the doing away with the force of law now 
inherent in every procedural statute and the substitu- 
tion therefor of a system of flexible rules, not liable 
to reversible error, if justice be done by the judgment 
entered; (9) it is the only way that nation-wide uni- 
formity is possible, and yet not compulsory, the psy- 
chology of which is important where State pride is an 
by i element. 
What Rules of Court Mean to Congress 

In order to set down what Rules of Court mean to 
Congress let us review some of the results: (1) States- 
men would be instantly relieved of what must be a 
heavy burden of labor; (2) there would follow an as- 
surance of the proper administration of the laws they 
enact through a cheerful cooperation of the Bench 
and Bar; (3) there would result a shifting of the 
sacred responsibility to the judges and the lawyers 
without the loss of eventual control by Congress, for 
it could promptly take back the power it had given; 
(4) there would be a happy response to a popular de- 
mand, for every State Bar Association, the American 
Bar Association and all the great National civic and 
commercial organizations have endorsed and demanded 
it; and (5) there would be a concrete evidence of the 
intention of Congress to cooperate with its coordinate 
department of government that would inspire a new 
faith in the people. 

Progress Is Guaranteed 

To the student and the thoughtful man rules of 
court are the key that will unlock the door to a new era 
of scientific judicial relations. There will be a uni- 
fication of equity and law procedure. It will set the 
lawyers free to perfect the machinery of the courts for 
which they are held solely responsible by laymen. It 
is the principle adopted by England more than fifty 
years ago and has given to that great Nation an un- 
questioned primacy in the administration of justice. 
The united bench and bar will cooperate in first con- 
structing and then in gradually perfecting a simple, 


















































correlated, scientific system of rules of procedure and 
practice, in lieu of the present complicated “Federal 
Practice,” the effort to elucidate which has called for 
more costly and ponderous text books than any other 
legal subject except corporations. It is proposed that this 
system of rules shall embrace all the merits and none of 
the vices of both the “common law’”’ and “code” plead- 
ing. This is really the crux of the plan, for judicature 
would then command the aid and sympathy of the law- 
yers, instead of an enforced hostility as is now the case 
under the statutes. Moreover, the criticisms of laymen 
and the Press would be directed in a concrete and 
harmless manner to a personally responsible and re- 
sponsive agency, ready and anxious to afford instant 
relief against procedural hardships. The judge would 
solve procedural difficulties by seeing to it that the 
case is brought speedily to issue on its merits through 
timely amendments to the pleadings as recommended or 
as may appear necessary. All procedural difficulties 
would be cleared up in advance of the trial, thus saving 
the time of the juries. This is the way it has always 
been done in admiralty and bankruptcy and is now done 
in equity, and no reason has been shown why it should 
not also be done on the law side. It will set the judges 
and lawyers free to perform their obvious and sacred 
duty. 
The Psychology of Rules of Court 
More important yet is the psychological aspect, 
that cannot safely be ignored where success depends 
upon the human equation, such as the administration 
of the law. The sense of responsibility proposed to be 
confided in them and the judges will awaken a new 
and unselfish interest on the part of the lawyers that 
will assure their best efforts. Personal pride will play 
an important part in inducing them to support and 
maintain the new régime that would owe its existence 
and gradual perfection in a large measure to the aid 
contributed by them. This its really the crux of the 
whole scheme. Moreover, it will give to the people the 
benefit of the advice of their lawyers and will guide 
their criticism in a harmless manner to a personally 
responsible and responsive agency. Lawyers will be 
transformed from the hostile critics, that they now are 
forced to be, into the militant, helpful supporters that 
they should and will be. It will go out of fashion for 
them to pick flaws, even if it could then be considered 
ethical to do so. That thought, impressed many times 
upon the Bar, cannot be too stronglly and too often 
stressed. The whole scheme revolves around it. 
The Obverse Portrayed 
Let us set over against this status its obverse, 

which is the exclusive legislative control that now ex- 
ists in the Federal courts. With the Congress prescrib- 
ing the most trifling details and disregarding for long 
periods the improvements suggested by Bar Associa- 

tions, there is nothing for the helpless judge and lawyer 

to do but to submit and follow as best they may, re- 

gardless of the suffering of litigants. This they have 

done nigh unto half a century, but not without loss of 

prestige; not without a loss of popular confidence in 

the courts and lawyers, and not without the temporary 

lodgment of certain dangerous doctrine in the hearts of 

the people, to which reference has been made. That 
resentment as well as a critical mental attitude should 
be manifested against this involuntary bondage is char- 
acteristically American. Let us repeat that Congress 
must set the judges and lawyers free to modernize the 
courts. 

The Root of the Trouble With the Courts 


In its final analysis, the real trouble with the courts 

































d is due to the fact that coordination has been absolutely 
al destroyed | xclusive legislative control. The pre- 
f diction of James Wilson of Pennsylvania and James 

Madison of Virginia, joined in by the entire Constitu- 
is tional Convention at Philadelphia has been vindicated. 


He RuLE-MAKIN¢ 


; PowER—CUSHIN« 7 


The Congress has “swallowed the courts in its vortex.” 
The remedy is a return to the spirit of the Constitution 
as expressed by the Founders—a due balance of power 
between the legislative and judicial department of gov- 
ernment—which is the function of Rules of Court 
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in the same state in the creation of the important 
Boards brought into being in recent years and ex 
ercising quasi-judicial powers. 

The Corporate Securities Act, covering the im 
portant function of authorizing the issuance of a great 
mass of securities, provides (in Section 4 thereof) 
as follows: 

“The Commissioner shall have the power to 
establish such rules and regulations as may be 
reasonable or necessary to carry out the purposes 
and provisions of this act.” 

The Public Utilities Act, providing for the organ 
ization of a Commission to regulate such utilities, pro 
vides, Section 53; 

“Rules of procedure. All hearings, investiga 
tions and proceedings shall be governed by this 
act and by rules of practice and procedure to be 
adopted by the commission, and in the conduct 
thereof the technical rules of evidence need not 
be applied. No informality in any hearing, in- 
vestigation or proceeding or in the manner of 
taking testimony shall invalidate any order, deci- 
sion, rule or regulation made, approved or con- 
firmed by the commission.” 

The Workmen’s Compensation Act, Section 5 
provides that the Commission shall have power and 
authority ; 
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“(1) To adopt reasonable and proper rules 
of practice and procedure; * * * * (6) To regu 
late and prescribe the nature and extent of the 
proofs and evidence.” 

The only purpose of conferring on these Com- 
missions these important powers, including, as we 
have seen in two instances, the power to determine 
what is evidence itself, is to meet the demand that 
action be prompt, direct and free from technicalities 

We thus see that while these plenary powers are 
conferred upon Commissions, like powers are refused 
to the Courts, although the latter are bodies of a more 
permanent character and are almost universally pre- 
sided over by Judges of greater learning and experi 
ence than the members of the Commissions. 

The Commissions must avoid technicalities and 
are allowed to determine what is evidence itself. The 
Courts must keep to a beaten path of procedure, while 
hundreds of sections define what is evidence for them 

Examples of this nature might be multiplied. The 
action of the Legislature in reference to the Com 
missions represents the spirit of this age and the desire 
for promptness and directness. The restrictions on 
the Courts are those of a by-gone era and, I submit, 
have been discredited by experience. It seems quite 
apparent that the procedure of a tribunal should be 
regulated by those having responsibility for its actions 
and success. Let us then remove this power from 
the Legislature and place it where it belongs, in the 
Courts 
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COURT RULES FOR THE REGULATION OF PRO- 
CEDURE IN THE FEDERAL COURTS 


By E. W. H1IntTon 


ROCEDURE in the federal courts in actions at 
law might conceivably be regulated by any one of 
three possible systems: 

1. Strict conformity to the local state practice. 

2. General conformity to the state practice, ex- 
cept as otherwise provided by various federal statutes. 

3. Uniform federal rules without regard to the 
local practice. 

Each system has its own possible advantages and 
disadvantages. 

The first plan offers this theoretical advantage, that 
the ordinary practitioner need only know one system of 
procedure, that of his state which would serve him 
equally well in the federal courts sitting in that state. 

Such a plan seems to have been adopted as a tem- 
porary expedient under the Process Act of 1789. 

As a matter of fact, strict conformity was impos- 
sible because of inherent differences between state and 
federal organization. For example, state rules of 
venue depending on a county organization had no place 
in courts which took no account of county lines. Juries 
could not be selected in the same way, because the 
United States lacked the necessary organization, such 
as county courts or county jury commissioners and the 
like. The strict conformity plan proved unworkable, 
and there is apparently no demand for an attempt to 
return to it. Even under the Process Act of 1792, the 
Supreme Court was given power to make rules chang- 
ing the practice. 

Then came the second system, the Conformity Act 
of 1872, under which the federal courts are operating 
at present. According to the Conformity Act, pro- 
cedure of the federal courts is to conform to the state 
practice as near as may be, except as Congress has 
otherwise provided. Under this scheme some sort of a 
system has grown up, though varying substantially 
from the practice of the States in many particulars. 
Congress has legislated from time to time on some 
phase of procedure, and needless perplexing questions 
arise as to the application of state rules. For example, 
the Act of Congress providing for trials with a jury 
waived makes no provision for rulings on propositions 
of law as may be done under the practice of some of 
the states. There is much confusion as to whether the 
state practice is applicable." The lawyer does find it 
necessary to be familiar with two more or less variant 
systems of procedure. 

Accordingly the American Bar Association has 
been committed for some years to a proposal for a uni- 
form system of rules for the federal practice at law 
for the same reason that uniform rules have been found 
desirable for the federal practice in equity. 





1, The writer called attention to the confusion on this point in a 
comment in 21 Ill, Law Review 161, on the dictum in Fleishman Con- 
struction Co. v. United States, 46 Sup. Ct. 284. 

The writer also noted the confusion as to whether the federal courts 
were required to follow the state practice as to the method of attacking 
the truth of the return of service of process, in comment on Joseph 
Frackman Co. v. Lloyds, 7 Fed. (2nd) 620, in 20 Ill. Law Review, 827. 


Since the practitioner must learn a system of fed- 
eral procedure, different substantially from the state 
practice, the advantages of a uniform federal system 
are sufficiently obvious. If uniform federal procedure 
is ever attained, it must come through a code of rules 
enacted by Congress, or through rules adopted by the 
Supreme Court of the United States under authority 
granted by Congress. The practical problem then is 
whether rules of court are preferable to a statutory 
code or practice act. 

Experience under the New York Code and those 
based on it has demonstrated that little progress is 
likely to result from a statutory system of procedure. 
Legislatures have neither the time nor the training to 
work out and formulate a simple and satisfactory set 
of rules to govern the conduct of a law suit. The re- 
sult is that under legislative codes in operation the 
practice has grown more complicated and _ technical. 
The time of the court is taken up in construing lan- 
guage that has no definite meaning, or else the court is 
hampered by language that is rigid and fixed. And 
in the end the rules are not what the legislature may 
have intended but what the courts have made out of the 
language of the statute by the slow process of con- 
struction. 

If the rules thus evolved work badly—if they 
hinder rather than help the administration of the law, 
the remedy must come from without. Congress must 
be asked to amend or repeal the statute. 

Since the power of construction puts the operation 
and effect of statutory rules in the hands of the courts 
in any event, there is no reason to fear entrusting them 
with the power to make rules in advance. ; 

The judges are certainly better fitted by training 
and experience than any legislative body to formulate 
rules of procedure. They may be expected to formu- 
late rules involving fewer difficulties of construction 
And if a given rule proves unsatisfactory, the remedy 
is simple and speedy. The same court that made it can 
repeal it or amend it. This is not an untried experiment 
in the United States. 

Since 1822 the court has had and exercised the 
power to make rules governing the equity practice. 

Under the equity rules the practice has become 
fairly simple as compared with that in vogue in the 
time of Lord Hardwicke. 

While the practice at law under statutory regula- 
tion is in some respects more complicated than that o! 
the time of Lord Mansfield. 

England struggled under an archaic procedure 
until rules of court under the Judicature Act produced 
the most effective system that has yet been tried. The 
writer is not advocating the adoption of the English 
rules. Many of them are probably not adapted to our 
judicial organization or to our conditions. 

But in order to obtain a more effective uniform 
system the court should have the power to adopt suc! 
rules as may be best suited to that end 
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a 1 pract ! ffex various jurisdictions 
m in accordat tt the local conditions, traditions, and 
i prejudic f them. Of course, the study of 
ve the adn ( oblems of the courts with a view 
a to a g ure and practice to modern condi- 
= tions has an economic necessity in this country 
ty for reaso1 h Dean Pound and others have pointed 
- out for s. But the extremely gradual growth 
ry of the movement for such study in England, as de- 
scribed by fessor Sunderland in his articles in the 
Se Chicago 7 ( reprinted in the “Massachusetts 
1 Law Qua for November, 1926) and also in his 
re irticle in tl ird Law Review” for April, 1926, 
t¢ seems to me to emphasize the following sentence in 
tl al le { { ré l to 
‘The | decentralization based upon the 
indepen f our state governments develops a 
definit tate competition in procedural law. 
un All o ve similar judicial problems which 
is ire met rent ways. Successes in one state 
od are j thers, failures are avoided. The 
_y probabilit the accidental emergence of an im- 
the provement in pr edure is multiplied by forty- 
a eight, at nce having appeared in any state it 
4 becomes t of interest in all the rest. Al- 
i thoug! e no competition among indi- 
a vidual lawyer we have a very effective com- 
aw petition among systems and rules of practice. The 
us whole untry is a laboratory in which experi- 
ments are being actively conducted. Nothing can 
ate) halt this st lating process except the standard- 
urts izing of pr lure through uniform state legisla- 
1en tion. It i ncerely to be hoped that this move- 
ment will not extend into the procedural field. It 
ing will dest: t most promising possibility for 
( the g ment of American procedure.” 
mu Along tl ame line, the Judicial Council of 
10 Massachusett | in its first report and repeated in 
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November, 1926), and by Judge Morton of the Fed- 
eral District Court of Massachusetts in his address 
before the Judicial Section of the American Bar Asso- 
ciation (See “Massachusetts Law Quarterly” for Au- 
gust, 1925, pp. 7-8). 

Aside from these questions of interstate uniform 
ity, there is nothing new in a certain amount of rule 
making power for the courts in Massachusetts. In 
the acts of 1782, c. 9, establishing the Supreme Judicial 
Court, the legislature inserted the provison— 

“And it is further enacted, That the same 
Supreme Judicial Court shall and may from time 
to time, make, record and establish all such Rules 
and Regulations with respect to the admission of 
attorneys, ordinarily practicing in the said Court, 
and the creating of Barristers at Law, and all other 
Rules respecting Modes of Trial, and the Conduct 
of Business, as the Discretion of the same Court 
shall dictate. Provided always, That such Rules 
and Regulations be not repugnant to the Laws of 
the Commonwealth.” 

In the acts of 1820, c. 79, §7, creating the Court 

of Common Pleas, the legislature provided, 

“And said Court of Common Pleas shall have 
power, from time to time, to make and establish 
all such rules for the entry of actions, filing pleas 
in abatement, and demurrers to declarations, and 
for the orderly and well conducting the business 
thereof, as may be thought proper: Provided, the 
same are not repugnant to the laws, of the Com- 
monwealth” (cf. Rev. St. c. 81, §10 and c. 82, §36, 
Commissioners’ Report, Part III, pp. 12 and 18). 

The language of the earlier acts has been some- 
what qualified by later statutes, but the present law, 
G. L. c. 213, §3, still contains quite broad rule-making 
powers on the law side of the court. Since the equity 
jurisdiction of the Supreme Judicial Court and the 
Superior Court was established in 1877 and 1883 in 
accordance with the “General Principles of Equity 
Jurisprudence” there has been full rule-making power 
in equity in the hands of the Supreme Judicial Court 
subject to any specific statutory provisions of which 
there are few, and, by the recent act of 1926, c. 138, the 
Superior Court, which now hears most of the equity 
cases in the first instance, was given the same full 
rule-making power in equity as follows: “Procedure, 
process and practice in equity causes originating in 
the Superior Court, or transferred thereto from any 
other Court, shall while in the Superior Court, be 
regulated by rules made from time to time by that 

Court.” 

Our district courts also have a considerable amount 
of rule-making power (See G. L. c. 218 §43 and 50) 
and the practice in the Land Court, which was created 
in 1898, was by the statute left very largely to the 
judges to develop in accordance with the practical 
demands of the work under the new system, which 
has been one of the constructive chapters in our 
judicial history since 1898. 

Turning now to the exercise of the rule-making 
power, experience has shown that some courts have 
used this power more frequently and more effectively 
than others. Occasionally the legislature passes an 
act which specifically requires the details to be worked 
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out by rules, as in the case of the small claims pro- 
cedure, for the informal hearing of claims not exceed- 
ing thirty-five dollars, which was provided for in all 
the district courts of the state in 1920 on the recom- 
mendation of the Judicature Commission. The act 
provided that a majority of the justices of the dis- 
trict courts should make uniform rules for this pro 
cedure and that the Municipal Court of the City of 
Boston should make rules for similar procedure in that 
court. This was done and effectively done, as may 
be seen in the copy of the rules with explanatory 
notes in the back of “Massachusetts Law Quarterly” 
for January, 1921. 

The Municipal Court of the City of Boston has 
also experimented from time to time with various rules, 
the latest one being a provision for a speedy cause 
list on which cases may be placed for informal hear- 
ing with all technicalities waived. This rule is re- 
printed in the second report of the Judicial Council of 
Massachusetts, pages 12-13 (See Massachusetts Law 
Quarterly for December, 1926). Occasionally experi- 
ments with rules have been tried by other courts but, 
on the whole, the rule-making power has not been 
used as much as, perhaps, might have been expected. 
There are doubtless various reasons for this. In the 
first place, the general scope of the power and the 
possible qualifying effect of some of the words and 
phrases. used in the statute are not as clear as they might 
be, or, apparently, as clear as they used to be in the ear- 
lier statute already quoted. In the second place, the 
judges, who are busy with their other work and who 
have grown up with “conservative” lack of familiarity 
with the idea of progress through experiments under the 
rule-making power, have made little use of that power. 
The bar, which is also “conservative” in such respects, 
has, partly in consequence of this fact, applied to the 
legislature when changes were desired, sometimes with 
fortunate and sometimes with unfortunate results. 

This habit of going to the legislature with such 
matters is, of course, common in other states and 
is doubtless often unfortunate in its results. But the 
Judicature Commission of Massachusetts in its second 
report (House Doc. 1205 of 1921, p. 30) said, “We 
are convinced, however, that we are more fortunate 
than the people of many other states in the judgment 
shown by Massachusetts legislators in regard to prob- 
lems relating to the courts, not only in what they have 
done, but what they have not done.” Thus the legis- 
lature in 1851 refrained from the then current en- 
thusiasm for general codification and followed the 
advice of Benjamin R. Curtis and his associate com- 
missioners on the practice act in retaining the simple 
outlines of common law procedure with technicalities 
omitted, 

At intervals of ten or fifteen years, special 
committees or commissions have been appointed to con- 
sider the courts and practice and procedure and advise 
the legislature. In the intervals between such com- 
missions, the judiciary committee has acted with con- 
siderable self-restraint on the many individual pro- 
posals for change which were submitted to them. A 
list of the reports of special commissions from 1798 
to 1920 appears in Appendix C of the report of the 
Judicature Commission already referred to. 

It was the lack of any established “clearing house”’ 
of suggestions and of continuous responsible study of 
the judicial system and the operation of its various 
parts in relation to each other, which led the Judica- 
ture Commisson to recommend the creation of a judi- 











cial council composed both of judges and lawyers for 
such continuous study, as an advisory body. 

This story of the development of the judicial coun 
cil idea in Massachusetts, with its historical back- 
ground, has been told, at some length, because it seems 
to me to have an important bearing on the problem of 
the extension of the rule-making power in any par- 
ticular jurisdiction, including the Federal courts. 

The Judicial Council Idea and Its Relation 
to Rule-Making Power 

Under the leadership of Chief Justice Taft, con- 
gress provided several years ago for a judicial con- 
ference of Federal judges. This was an important 
step in the gradual progress toward a closer study of 
practice in the Federal courts. To some extent it 
carried out the idea of a better-developed judicial coun 
cil, which is, simply, in substance, that if representa 
tive men engaged in administering different parts of 
a great organization get together and talk things over 
they will all learn something sooner or later and make 
some helpful suggestions. That is the basic idea of 
a judicial council. Everybody knows, if he stops to 
think about it, that it must be as sound an idea as 
applied to the courts as it is outside of the courts in 
other affairs. 

Now the weakness or, perhaps, it should be said, 
the limitation, of the Federal judicial conference re- 
ferred to, is that it is composed entirely of judges and 
that great part of the judicial system of the United 
States,—the Federal bar—has no direct representation 
in the conference. 

That an advisory “clearing house’ of ideas is as 
much needed by congress and by the Federal courts 
as it is in any state seems to me to be unquestionable 
President Coolidge approached this idea in his mes 
sage to congress in December, 1923, when he said, 
“A commission of Federal judges and lawyers should 
be created to recommend legislation by which the pro- 
cedure in the Federal trial courts may be simplified 
and regulated by rules of court rather than by statute; 
such rules to be submitted to the congress and to be 
in force until annulled or modified by the congress.” 
The trouble with this recommendation is that it does 
not go far enough. The Supreme Court of the United 
States, or any other court which is, or may be in 
future, charged with the making of rules, either in 
equity or at law, for the conduct of modern business, 
needs, and will need, the assistance, in the form of 
suggestion and criticism, of a conference of judges 
and members of the bar with some continuity of or- 
ganization and study,—such a continuous body as has 
been given the name “Judicial Council.” 

The suggestion of President Coolidge was sound 
in so far as it included representation of the bar, but 
what is needed is a more permanent body. As I see 
it, at present, it might be a mistake to add the burden 
of responsibility to the Supreme Court of the United 
States of making general rules governing all the Fed 
eral district courts without providing them with the 
assistance of such an advisory body as a judicial coun 
cil containing representation from the bar. It must 
not be forgotten that the proposal to saddle the re 
sponsibility, not only of rule-making action but of most 
of the preliminary rule-making thinking, on to busy 
courts of men who are sometimes well advanced in 
years, is not very promising as a business propos! 
tion. Just as the bench and the bar of the countr 
need the thinking and the research of law schools an 
law faculties in the background, so the bench, or the 
legislatures, in the exercise of rule-making power need 
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in interm of suggestions to share 
some of the labor and, s, to suggest practical 
methods of adjusting the differences between what 
may t] essively conservative instincts of some 
courts and the possibly academic or theoretical aspects 
of some suggestions that are made. As long 
as such a is advisory and is given no powers 
except to rk and report, it can not take itself too 
seriously be in order to gain confidence in its 

rk, it must it in such a way as to satisfy the 


profession that, on the whole, it has something to 
contribute which justifies its existence. Its recom- 
mendations need not be tried unless they seem worth 
trying. They would focus attention on questions for 
discussion by bar association committees and others. 
The suggestions of such a body, with a reasonable 
representation from the bar and with the Chief Justice 
of the Supreme Court of the United States, or some 
one selected by him, as its chairman, might help a 
good deal in the course of time. 


THE RULE-MAKING POWER OF THE COURTS 


By CHar.es S. CuTTING 


HEN nsiders the care with which the 

V4 great departments of our government, both fed- 
eral a tate, are separated, each one of which 

is, as far ast e, independent of the other, we may 
well wonder | t ever came about that the legislative 
and the executive so far trespassed upon the preroga- 
tive of the « ts as to prescribe the rules relating to 
the pleading, practice and procedure of the courts them- 
selves. With great care, the courts have, as a rule, 
avoided any int rence with the independent action 
of the legislative and executive departments, but the 
legislature, basing its action, apparently upon usage 
long continued nstantly interfering with the prac- 


tice and proce f the courts. In some way it seems 
to be considered that a body, purely legislative in its 
nature, can best know and prescribe how a court shall 
function. It might well be asked whether the legis- 
lature would regard a like interference with its method 
of procedure he courts as calmly as the courts have 
seemed to contemplate these procedural statutes. 

There has been a growing sentiment in the State 
of Illinois among the members of the Bar in favor of 
the practice which has been adopted in England and 
elsewhere, under which rules of court have been sub- 
And this in 


hx 


stituted for statutes relative to practice. 


spite of the fact that occasionally one hears the objec- 
tion that t ntrol procedure by rules of court is but to 
slavishly copy an English precedent, as if, indeed, our 
language and our system of jurisprudence, especially 
the common law, were not borrowed from England. 


In 1922 a titutional Convention of the State 
f Illinois promulgated for the consideration of voters 


1 judicial department article, based upon the theory of 
he independen f the court, and containing this sec- 
n: 


have exclusive 
ing, practice and 





power to prescribe 1 i 

procedure i urts, but rules not inconsistent 

therewith may rescribed respectively by other 
vurts of re r 

S provision was not adopted without strenuous op- 

sition fror lawyers who were members of 

t Convention, who with the conservatism character- 
of our pr ssion, regarded any innovation with 
icion and distrust and worked, so far as they were 
against the adoption of the section. In order to 
te them, t s added another sentence to the 

tion, as f 


“Any rule of pleading, practice or procedure 
le by the General Assembly by a 


pecial law limited to that purpose 


Tust why a rtain portion of the community 


feared the action of a Supreme Court in determining 
the rules by which it should administer justice and yet 
did not fear the action of the legislature, in the main 
notoriously unfit to determine questions of that char- 
acter, has never been explained. 

In the address to the people, which accompanied 
the new Constitution, the Convention adopted the fol- 
lowing: 

“Under the previous constitutions it has been 
the custom for the legislature to pass laws pre- 
scribing the practice, pleading and procedure of 
courts. This has long been recognized as of doubt- 
ful value. While the practice has perhaps not 
been inadequate in the less thickly settled commu- 
nities, it has not lent itself to the expeditious dis- 
patch of business in the larger cities and the result 
has been that the courts have been clogged and 
litigants have been sometimes so delayed in secur- 
ing their rghts that the delay has amounted to a 
denial of justice. Under the proposed constitu- 
tion, the supreme court will have the power to pre- 
scribe the rules of pleading, practice and procedure 
and with its experience, passing, as it must, daily 
upon the records of the trials made in the lower 
courts, it should be best able to judge of the 
changes that can advantageously be made for the 
speedy and sure administration of justice. 

“Indeed it is arguable that the making of laws 
by the general assembly regulating the practice in 
courts is an invasion of the power of the courts 
and violative of the constitutional division of gov- 
ernmental powers into the three divisions of ex- 
ecutive, legislative and judicial.” 

This Constitution was not adopted by the people, 
but it failed for reasons not connected with the judicial 
article. The Supreme Court of Illinois has been rather 
jealous of its prerogatives in most matters. It has re- 
peatedly held that the rule-making power is purely 
judicial and not legislative, although it has never, so 
far as the writer knows, disregarded a statute on that 
subject except in the matter of the admission of appli- 
cants to the Bar. 

In the case of Jn re Day, 181 Ill. 73, the court held 
unconstitutional as interference by the legislature with 
a purely judicial matter, a statute relative to the admis- 
sion of applicants to the Bar. And since that time all 
matters pertaining to such admission have been ex- 
clusively within the control of the Supreme Court of 
the State. It would be but a single step further for 
our Supreme Court to treat statutes attempting to 
regulate practice, pleading and procedure in the same 
manner and promulgate its own rules therefor. 

It is hoped, however, that there may be embodied 
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either by amendment or in some new constitution, a 
provision which restores to the courts the original rule- 
making power which they possessed in their early his- 
tory. 

The patience of one who has had much to do with 
practice and procedure is sorely tried by the lack of 
active interest displayed by a considerable portion of 
the Bar as well as by the opposition to this vital reform 
by a smaller part thereof. Two reasons, among many, 


should prevail over all opposition whether it be inert 
or active: 

(1) The unquestioned superiority of the courts in 
legal matters both in learning and experience. 

(2) The facility with which the courts may create, 
amend or abrogate the rules of procedure. Contrast 
this with the slow legislative method of acting, with 
biennial sessions and much business of a different char- 
acter. 


REGULATING PROCEDUR AL DETAILS BY RULES 
OF COURT 


By Roscoe 


ment in advocating regulation of the details 

of procedure by rules of court. He may 
vouch wide and long-continued experience. In the 
United States this plan has been in force in the 
equity and admiralty jurisdiction of the federal 
courts since 1842, it has been in operation in bank- 
ruptcy since 1898, and in copyright cases since 
1909. It has been adopted uniformly in the setting up 
of administrative boards and commissions, state and 
federal. It has been in force with respect to pro- 
cedure in the English courts since 1875, and now 
obtains with respect to the procedure of courts 
in Ireland, Canada, Australia and British India. 
Thus no untried experiment is advocated. Indeed 
in eighty years of American experience of legis- 
lative prescribing of procedural detail that method 
has led to results of which there is universal com- 
plaint, whereas the regulation of procedure by 
rules of court has brought about good results in 
all English-speaking lands. 

On another occasion I have explained how it 
came about that for a time in England legisla- 
tive prescribing of the details of procedure threat- 
ened to supersede the rule-making power of the 
common-law courts, and in the United States, 
without attempting to use the common-law powers 
of our courts as a means of overhauling the cumb- 
rous, involved, over-refined procedure which we 
inherited from the eighteenth century, we turned 
to legislative dictation of details which ought to 
be left to the courts (The Rule-Making Power 
of the Courts, American Bar Association Journal, 
1926, p. 599). 

In the fore part of the nineteenth century it 
was natural to turn to the legislature for every- 
thing. Statutes seemed to be the solution of all 
political and legal difficulties. Also over-conserva- 
tism of the legal profession in some measure com- 
pelled legislation. As we look back, we see that 
the old common-law procedure could not stand 
unmodified. Overhauling was necessary and in- 
evitable. Persistent resistance of the leaders of 
the profession, who should have taken the lead 
in and directed the reform, resulted in leaving to 
legislation what could have been done much bet- 
ter by the courts. Moreover, the bar of that time 
was apprentice- trained, and that means that it was 
trained primarily in the details of local procedure. 
Hence it thought of legal questions in terms of 
procedure, not in terms of the substantive law, 
and so conceived, as many do today, that the de- 
tails of procedure must be left to legislation if the 


O NE does not need to rely upon a priori argu- 


PouUND 


separation of powers is to be maintained and the 
substantive law is to be under the control of the 
legislative department of the government. 
Perhaps one ought to dwell a bit upon this 
last point. In the report of the Board of Statutory 
Consolidation of the State of New York on a plan 
for the simplification of the civil practice in the 
courts of the state (1912), page 27, the Board says 
that the English system “is not in harmony with 
the spirit of our democratic institutions and the 
principle of checks and balances which is neces- 
sary to the preservation of departmental equil- 
ibrium under our republican form of government.” 
It might be said in passing that this system has 
had no such effect when applied to procedure in 
equity or in admiralty in the federal courts, and 
that procedure in bankruptcy and in copyright 


cases involves the same relations of procedural 


rules to substantive rights or property which ob- 
tain in the case of procedure at law. But a con- 
clusive answer to such ideas is to be found in our 
recent experience of claims that the separation of 
powers or the Constitution require that the legis- 
lature prescribe details of administrative proced- 
ure. In his eulogy on Chief Justice White, Chief 


Justice Taft puts this well: 


“The Interstate Commerce Commission was authorized to 
exercise powers the conferring of which by Congress would 
have been, perhaps, thought in the earlier years of the Repub- 
lic to violate the rule that no legislative power can be dele- 
gated. But the inevitable progress and exigencies of govern- 
ment and the utter inability of Congress to give the time and 
attention indispensable to the exercise of these powers in de- 
tail forced the modification of the rule. Similar necessity 
caused Congress to create other bodies with analogous rela- 
tions to the existing legislative, executive, and judicial ma- 
chinery of the Federal Government, and these in due course 
came under the examination of this court. Here was a new 
field of administrative law which needed a knowledge of gov- 
ernment and an experienced understanding of our institutions 
safely to define and declare. The pioneer work of Chief 
Justice W hite in this Geld entitles him to the gratitude of his 


(257 


countrymen.” (257 U. S. xxv-xxvi.) 

In other words, a theoretically exact, rigid, 
analytical separation of powers, such as the re 
port of the New York Board assumes, is not pos- 
sible in so practical a matter as government. Ii 
exercise of the rule-making power by the courts 
is permissible under the Constitution, we need have 
no fear that it will disturb the balance of our gov- 
ernment, nor that it will be at variance with demo- 
cratic institutions. This power was exercised by 
the Supreme Court of the United States at the ver) 
beginning of our federal judicial history. In 2 Dal 
las, page 411, we read of the following significant 
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incident in the newly constituted Supreme Court 
of the | states. 

“The Att General having moved for information, rela- 
tive to the system of practice by which the Attorneys and 


1 
“ourt h 
ourt snail 


regulate themselves, and of 
s in causes here depending shall be 


Counsellors 
the place 
header 6 








obtat Justice, at a subsequent day, stated, that 

The Court rs the practice of the courts of King’s Bench 

and Chancer England, as affording outlines for the prac- 

tic i nd that they l, from time to time, make 
suci 1iterat therein, as circumstances may render neces- 

airy 

If wide powers of rule-making, not merely in 

procedure but even in working out of the details 

of substant law, can be given to administrative 

boards and missions, as is done every day, with- 


out disturbance of the balance of our government, 
and without impairing democratic institutions, we 
e the rule-making power 


need not to restor 





of the ¢ power which all common-law courts 

possessed exercised when our constitutions 
t were adopte Indeed, the argument of the New 
1e York Board if carried out would call upon us to 

overthrow the doctrine of precedents whereby in 
is finding the grounds of decision for one case the 
ry tribunal in effect makes a rule for future cases, It 
wn is significant that when the last Constitutional Con- 
he vention wa tting in New York, there actually was 
vs a proposal urged by some good lawyers on this very 
th ground press constitutional provision abro- 
he gating the ne of precedents. But that doctrine 


was part inherited legal and judicial system 








1 presuppos¢ yur constitutions. So likewise the 
oe rule-making ver of the courts with respect to 
- procedure was a part of that system. 
— One net argue the objections to the sys- 
= tem of regulating details of procedure through codes 
nd procedure practice acts, a system, be it re- 
ght membered, w! is an exotic in common-law juris- 
ral dictions and grew up in this country after 1847. 
ob- Suffice it to quote the statement of the New York 
on Board of Statutory Consolidation in the report al- 
our ready referre 
1 O “The present ystem in this state of regulating details 
ois practice by statute has been tried and has so lamentably 
; failed and has | h unmeasured terms, that 
ced may be pass wit mment.” Geet. 
? Chis, be it noted, « the pioneer jurisdic- 
tion in legislative regulation letails of procedure. 
On the other hand, the advantages of develop- 
ng details of procedure by rules of court rather 
than by minute legislation are clear. In the first 









rags lace, it is impossible to anticipate in advance the 
4 —_ xact working a detailed rule of practice. It is 
essity nevitable that change and adaptation to the exig- 
rel ies idministration will be required. 
| ma ‘oO one Is s fied as the judiciary to deter- 
= ine what experience requires and how rules are 
a tually working. The judges have experience of a 
utior de rang si ving every phase of the 
Chic plication a1 interpretation of rules, whereas 
= embers idiciary committees are apt to judge 
= lely with reference to the exigencies of some par- 
cg ticular case in which some lawyer has been deeply 
Asa erested. S« it is possible to bring the opin- 
Pa I n of the respect to the working of a 
Salon e to th n of the court and to obtain 
| hav tion from the urt in procuring new rules or im- 
, go) ving old ones more easily and with better re- 
dem ilts than where the legislature must be applied to. 
d most jurisdi ns it has proved very difficult to 
2 ver terest legis! n needed improvements in the 
> D: tails of procedure. There is no particular glory 


for any legislator in introducing and pushing a 
measure for amendment of some technical detail of 
a code of civil procedure or a practice act. Often 
committees of bar associations are looked upon with 
suspicion when they come before legislative bodies 
urging much needed improvements of detail. It 
would be far different if these committees had to 
bring their recommendations to the notice, not of 
a legislative body, but of a judicial council or a 
court. Small details do not interest the legislature, 
and in consequence it is almost impossible to cor- 
rect them. Correction has to come too often through 
judicial warping of provisions of codes of procedure 
and practice acts, with the consequence that other 
provisions are potentially affected, and uncertainty 
is promoted. Thirdly, too often details in which 
some one member of the legislature has a personal 
interest are dealt with by legislation, not always 
in accord with the real advantages of judicial pro- 
cedure, while other details much in need of cor- 
rection remain untouched. Fourthly, there ought 
to be a possibility of speedy adjustment of details 
ot procedure whenever experience shows that 
changes are needed. It is only through rules of 
court that this speedy adjustment can be made. 

Above all, however, regulation of procedural 
details through rules of court has the great advan- 
tage that those who make the rules will interpret 
and apply them. In other words, we may be assured 
of a sympathetic interpretation and an application 
in accordance with the intent and purpose of the 
rule, whereas when procedural details are imposed 
upon the court by legislation, experience has 
shown that there is often a difference in the spirit 
of the rule and the spirit of its interpretation, or 
even a downright antagonism on the part of the 
tribunal toward the precept it is called upon to 
interpret and apply. 

Six objections have been urged against restor- 
ation of the rule-making power of the courts. 
First, it has been argued that the evils to be cured 
are chiefly the product of judicial lawmaking, and 
that it is not wise to entrust the administration 
of the remedy to the agency which has produced 
the condition to be cured. But it cannot be ad- 
mitted that the difficulties to be met are the result 
of judicial interpretation of codes and practice 
acts. Legislation has attempted the impossible. 
With respect to the substantive law we have never 
attempted to lay down every detail in advance. 
Here everyone must concede the courts have done 
well. The defects of our administration of justice 
are not with respect to the substantive law where 
the legislature has left the courts free to do things, 
but with respect to procedure where too often the 
courts have been tied down by minute detail. 

Secondly, it has been urged that “the bench 
and bar have not only been hostile to the enact- 
ment of legislation changing modes of procedure, 
but their hostility to new modes of procedure when 
prescribed has continued and has greatly impeded 
their beneficial operation.” To this objection it may 
be replied that the attitude of courts toward rules 
which the courts themselves frame or promulgate 
is certain to be very different. It is inconceivable 
that the judges would interpret their own rules in 
a hostile spirit. 

Thirdly, it has been urged that if the judges 
are given power to regulate procedure by rules of 
court, the result will be “the adoption of many 
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rules more suited to their own convenience than 
to the convenience of litigants and members of the 
bar and to the prompt and proper transaction of 
business.” But if any judges in the world might be 
expected to consult their own convenience solely 
and pay little heed to the members of the bar, it 
would be the English judges. No suggestion has 
ever been made that the English rules are made 
for the convenience of judges at the expense of the 
convenience of the bar. Certainly American judges 
have shown no disposition to ride over the bar. 
On the contrary, they are more likely than is the 
legislature to give effect to the real sentiments 
of those who best represent the profession, Thus 
far our experience has shown that elective judges 
are more likely to defer to the convenience of the 
bar at the expense of despatch of public business 
than to make arbitrary rules for the personal con- 
venience of the bench. 

Fourthly, it has been urged both by Mr. Gil- 
bert and by Senator Walsh that in effect regula- 
tion of procedure by rules of court would involve 
“the enactment of a new code of procedure 
which would require judicial construction . . . for 
its proper operation, and would plunge us into a 
state of confusion and uncertainty which it would 
require many years to remove.” I have discussed 
this objection more than once on other occasions. 
Suffice it to say that this objection ignores all the 
progress which has taken place in judicial procedure 
in the last generation, and forgets that we are 
living in the twentieth century. Everywhere in the 
English-speaking world, except in the United States, 
arbitrary detailed codes of rules, bestrewn with pit- 
falls and difficult to learn, belong to the past. The 
way out of the situation in which we alone of Eng- 
lish-speaking peoples find ourselves is not through 
legislative tinkering of codes and practice acts. 

Fifthly, it is argued both by Mr. Gilbert and 
by Senator Walsh that the courts have no time to 
give to rule-making. It might be said with quite as 
much truth that the legislature has no time to do 
what it is expected to do in the way of providing 





for the details of procedure. One need hardly say 
that whether procedure is left to the courts or is 
to be governed by statute, the real work of inves- 
tigation and of drafting will not be done necessarily 
by those under whose authority the rules or the 
statutory provisions are ultimately promulgated. 
Sut we may be confident that the courts will be 
able better than legislators to choose persons com- 
petent to do this work of investigation and draft- 
ing. Courts will be better able than legislatures to 
determine the weight that should be given to recom- 
mendations or proposals for change. Indeed, the 
judicial council affords an obvious means of insur- 
ing that the courts be enabled to perform a function 
of this sort if committed to them. 

Finally, it is objected that regulation of pro- 
cedure through rules of court would be unconstitu 
tional. I have argued this point at length in a paper 
on Regulation of Judicial Procedure by Rules of 
Court in 10 Illinois Law Review, page 163, and in 
the paper printed in the American Bar Association 
Journal for September, 1926, already referred to. 
Perhaps it is enough to say here that the established 
criterion as to whether a given power is legislative, 
or ¢xecutive, or judicial is to inquire whether that 
power was exercised by Parliament, Crown or 
courts at the time when our constitutions were 
adopted. Applying that criterion (and Chief Justice 
Taft has conclusively shown why we must apply it, 
see Ex Parte Grossman, 267 U. S. 87, 108, 109) we 
need not doubt that a power exercised by the courts 
at Westminster down to the Revolution, exercised 
by the highest courts of our states down to the pe- 
riod of detailed codes and practice acts after the 
middle of the last century, exercised by the Su- 
preme Court of the United States at its very first 
session, exercised by the Supreme Court of the 
United States to this day in equity, admiralty, bank- 
ruptcy and copyright causes, and committed with- 
out question to every new administrative tribunal 
set up in the last twenty-five years, is entirely 
compatible with the constitutional separation of 
powers. 


THE RULE-MAKING POWER OF THE COURTS* 





By JostaH MARVEL 


Y observing the law magazines and the activities 

of the various Bar Associations throughout the 

country, it will appear clearly to any one that 
American lawyers are developing a much keener inter- 
est in the Rule-Making Power of the State and Fed- 
eral Courts. This, I think, is grounded on three 
things : 

1. An increasing desire on the part of the Amer- 
ican Bar to do those things that will make for a better 
administration of justice. 

2. A growing consciousness on the part of the 
Bench and Bar that its members constitute the Judicial 
Department of Government created to administer jus- 
tice for all of the people. 

An increased willingness on the part of the 
members of this Judicial Department of Government 
to assume the responsibility placed upon them without 
leaning upon the Legislative Department of Government 
for guidance. 





*Address delivered before the Ohio State Bar Association, Jan. 22, 
1927. 


This interest, however, has yet a long way to gi 
before a substantial majority of American lawyers 
are brought into active cooperation in securing the Rule 
Making Power for the Courts. It is quite true that 
there now exists in this country a very considerable 
power on the part of the Courts to make rules of prac- 
tice and procedure. Any lawyer can readily perceive 
the far-reaching effect of the power of the Supreme 
Court of the United States in promulgating rules in 
equity, in admiralty and in bankruptcy. In many States 
the power exists to a greater or less degree and in some 
few States there have been made recent advances in 
this direction. This was done in Colorado, 1913; Ala- 
bama, 1915; Michigan, 1915; Virginia, 1916; North 
Dakota, 1919;' New Jersey, 1921; Delaware, 1925 
Washington, 1926; yet in none of these States has the 
power been exercised to any very great extent. 

On the other hand, we find that more than ‘half 
of the States have enacted practice acts or codes of 
procedure led by the adoption of the Field Code in 
New York in 1848, followed by Missouri, 1849; Cali- 
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fornia, 18 1851; Kentucky, 1851; Minne- 
sota, 1851; |] na, 1852; Ohio, 1853; Oregon, 1854; 
Washing 854: Nebraska, 1855; Wisconsin, 1856; 
Kansas, 18 Nevada, 1860: North Dakota, 1862; 
South Dakota, 1862: Arizona, 1864; Idaho, 1864; 
Montana, 186 Arkansas, 1868; North Carolina, 1868; 
Wvoming, 1869: South Carolina, 1870; Utah, 1870; 
Colorad 1877: Connecticut, 1879; Oklahoma, 1890; 
yew 1897: Alaska, 1900; and Porto Rico, 
1904; ; tw eight States and two terri 
tories. | teps taken during the last seventy-five 


show either that the Courts have 


vears in 1 Intry 





abdicate ginal rule-making power and sur- 
rendered it to the Legislative Department of Govern- 
ment, or that the Legislative Department has reached 
ut ted the power regardless of the 
( I the matter. 
It I mmpare the action of the Eng- 
lish dut his same period of time. They 
egan W Procedure Act of 1833 providing 





that eight iges should make rules for the reform 


of ple er which Act was promulgated the 
Hilary Ri 1834. The Statute of 1850 gave them 
1 wider i the Statutes of 1852 and 1854 
broadens e powers yet again. The Chancery 
Amendmet t of 1850 started in the same direc- 
tion by em} ering the Chancellor, with the concur- 
rence of t Master of the Rolls and one of the Vice- 
Chancello1 make general rules and orders, which 
Statute w creatly broadened in 1858, and resulted 
1 the Great Consolidated Orders of 1860. 

The progress and success of the Rule-Making 
Powers of the English Courts of both law and equity, 
prepare British people for the Judicature Act 
of 1873, w went into effect in 1875, starting with 
a set of rules and creating a Rules Committee com- 
posed of ¢ idges and four lawyers. This Com- 
mittee ma hange almost anything in English pro- 
cedure | giving forty days notice of a proposed 
ew rule posed amendment to an old rule. To 
be sure either House of Parliament may veto the rule, 
but neither House has ever exercised this power, in- 
dicating vely that the English people are satis- 
fied that the administration of justice has been car- 
ried on by the English Bench and Bar in a better way 

an can sed by the representatives of the peo- 
le in I 

It is inge indeed that two peoples tracing their 
law and t legal procedure to the same source, 
should so diverge in the last generation in their manner 
of adminis ng justice. On the one hand we have 
English R f Practice and Procedure made flexi- 
le and ad ible to the « that they may be com- 
petent an itiful handmaidens to the substantive 
rights of mat We see a Rules Committee clothed 
with t nd responsibility of keeping them 
ibreast with the growth of the substantive law. We 

f rules free from the need of radical changes 
1use of the gradual changes made as 
wn. During these many years the 


ttee of England has modified or cre- 
of twelve rules per year. 


On the other hand, in America we see in Federal 
uits at law and in more than half of the States an 
ron hand 1 ng out from the National capital or 
from the State capitals to command in what manner 
he administra 1 of justice may proceed. The legis- 
itive omnipotence of Nation and State has not only 
exercised a proper power of creating Courts and de- 
hning their jurisdiction, either by constitution or stat- 
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ute, but it has gone far beyond this and prescribed by 
statute how this jurisdiction shall be exercised. I 
concede the right of the Legislative branches of Gov- 
ernment to say what Courts may do, but I object when 
they attempt to say how the Courts shall do it. 

By simply examining the surface, it would seem 
that the English people have developed increased con- 
fidence in their Bench and Bar while at the same time 
the American people have lost faith in theirs. This, 
[ am quite sure, is not the case. I have no misgiv- 
ings as to the confidence of the American people in 
the ability and integrity of the Bench and .Bar of 
America. Of course, we cannot shut our eyes to the 
occasional disappointment of litigants when they see 
what appears to be a miscarriage of justice because 
of a technicality or a delay. Under such circumstances, 
it is quite natural that such disappointment should 
be charged to the administration of justice by the 
Bench and Bar without realizing that the Bench and 
the Bar may be administering justice in exactly the 
way that is prescribed by the representatives of the 
people in their Legislative Assemblies. If the Amer- 
ican people have gone wrong in their Legislative Codes 
of procedure without knowing the result of their acts, 
the fault is not so much their fault as it is the fault 
of the Bench and the Bar. We have sat by and per- 
mitted a misdirection of legislative activity and have 
washed our hands of the responsibility because we 
did not participate. Just so long as the American 
Bar continues this attitude, just so long will the legis- 
lative mistake go on. Here and there we have heard 
the occasional voice crying out in the wilderness. Dis- 
ciples have been comparatively few and Apostles have 
been fewer still. 

By looking about us we can readily see that the 
Legislative Departments of Government are, generally 
speaking, in favor of the Rule-Making Power in recent 
years. Go to your State Statutes and you will find 
that every Industrial Accident Board and every Public 
Utilities Commission is given the right to prescribe 
rules to govern the exercise of its powers and in 
most instances these Boards and Commissions are 
composed of laymen. Go to your Federal Statutes 
and you will find the power to prescribe its own Rules 
of Practice and Procedure has been given to the Fed- 
eral Power Commission, the Federal Trade Commis- 
sion, the Interstate Commerce Commission, the Board 
of Tax Appeals, the Board of General Appraisers, the 
Court of Customs Appeals, the Commerce Court, the 
Court of Claims, the United States Court for China. 
and the present Supreme Court of the District of 
Columbia. If the regular Courts are the only ones 
left to drag the ball and chain of legislative super- 
vision, it can not be caused by an objection on the part 
of Legislatures to the granting of Rule-Making Pow- 
ers. The facts show a contrary attitude. This be- 
ing true, then indeed the fault must be with the Bench 
and Bar, and it is quite time that we took inventory 
of our short-comings and devised steps to cure them. 
It must be either that the Bench and Bar are not 
convinced of the merits of the Rule-Making power 
or that proper steps to convince the Legislative de- 
partment of Government have not been taken. I do not 
stop to argue the merits of the Rule-Making system as 
applied te our ancient courts. This has been done by 
Pound and Sunderland and Shelton and others so often 
that argument on my part would be only to repeat, and 
the results in England, and also in this country when 
applied, furnish final proof of merit. 

As I said in the beginning, interest in the mat- 
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ter is increasing but it will not increase in the manner 
and to the extent that its merits justify until you and 
I and every member of the American Bar are willing 
to stand up and be counted as ready to assume our 
individual responsibility. We must develop a greater 
consciousness of the fact that the Bench and the Bar 
of State and Nation, constitute the third Department 
of Government. The Executive Department has its 
responsibility. The Legislative Department has its re- 
sponsibility. The responsibilty of the Judicial De- 
partment of Government is the administration of jus- 
tice. If we are willing as a body to assume our re- 
sponsibility for this Department of Government and 
convince the Executive and the Legislative Depart- 
ments of Government of our good faith, I do not 
doubt that the Nation and the several States will 
clothe our Department of Government with full pow- 
ers to perform its duties in the most efficient way. 
This good faith, however, cannot be assured simply by 
the protestation of individual lawyers. It must be done 
through an organized Bar. It does not matter whether 
this organization comes through incorporation or co- 
ordination, it will be enough if it is organized to a point 
of becoming effective. Whether we offer to perform 
our work through the agencies of the Judges alone or 
through the agencies of a Judicial Council, or through 
the agencies of an Organized Bar, it makes no difference. 
What will produce the best results in one State may 
not produce the best results in another. Each State 
must choose a method suited to its needs. In Massa- 
chusetts the effort is being made through a Judicial 
Council and you have made a start in that direction 
in Ohio. In the Federal Courts, it is going forward 
through a conference of judges. In Delaware we are 
proceeding by the co-operation of the Bench and the 
Sar. 

At the last session of our Legislature the Dela- 
ware Bar prepared a statute which was enacted into 
law by the Legislative and Executive Departments of 
our State granting our Courts full and complete power 
to prescribe rules for practice and procedure in our 
Courts of Law. The statute consists of only one Sec- 
tion as follows: 

“4164. Sec. 1. The Chief Justice and Asso- 
ciate Judges of the State of Delaware shall have 
power to prescribe and establish by general rules 
the process, writs, pleadings, verifications, motion 
and forms of action, and the practice and proce- 
dure in civil actions at law and in the rendition, 
whether at or during the first term or otherwise, 
entry, opening or vacating of judgments and or- 
ders therein. Said rules shall not abridge, enlarge 
or modify the substantive rights of any litigant. 
They shall take effect six months after their pro- 
mulgation. Upon becoming effective they shall 
supersede all pleading, practice and procedure in 
conflict therewith. Upon becoming effective, all 
laws in conflict with such rules shall be of no fur- 
ther force or effect. The said Judges shall have 
power, from time to time, to supplement, abridge, 
modify, or amend such rules. 

In all cases where by statute special forms of 
action, pleading or practice are prescribed for the 
enforcement of civil rights or titles, the process, 
writs, pleadings, verifications, motions and forms 
of action, and the practice, procedure, judgments 
and orders so prescribed by said general rules, 
shall be followed in lieu of the forms of action, 
pleading and practice so prescribed by statute. 

Wherever by statute periods of limitation are 


imposed upon the bringing of named forms of 
action, the said periods of limitation, after going 
into effect of the rules so framed as aforesaid, 
shall apply to the actions prescribed by said rules 
for the enforcement of the rights, causes of action 
and remedies respectively enforceable by such 
named forms of action. 

Whenever, under the provisions of existing 
law, an action survives, the action prescribed by 
said rules as a substitute therefor shall also sur- 

vive.” 

I happened to be President of my State Bar 
Association at the time, and after a conference with 
the Judges, I appointed a special committee of the 
Bar Association to assist the Court in preparing the 
proposed rules. The Bar Committee has prepared 
two drafts of rules and has submitted these drafts to 
various various law schools in the country for criticism 
and suggestions. A third draft is now in prepara- 
tion. The Judges are keeping in close touch with the 
work and it is expected that within a few months, a 
new set of rules will be promulgated under the Statute 
and thereupon the Delaware Bench and Bar will as- 
sume the full responsibility for the duties laid upon 
the Judicial Department of our little State 

It would be largely futile if the members of 
your Association simply met once a year to proclaim 
your creed of service and made proposals to the peo- 
ple of Ohio and to the Bar of your State. If your 
work is grounded only upon the opinions of the small 
proportion of your Bar that is attending this meeting, 
it will soon prove to be of little avail. It is for you 
to ground your work upon the foundation of the gen- 
eral opinion of the Ohio Bar. This opinion you must 
help make. You need a greater development of self- 
consciousness on the part of the Bar of your State. 
A self-consciousness based upon your responsibility 
as a group. You must recognize that you constitute 
the Judicial Department of your State Government. 
You must recognize that the Judicial Department of 
your Government was created by the whole people for 
the purpose of supplying the machinery of Govern- 
ment for the administration of justice under the laws 
for the whole people. 

You must recognize that you have not been made 
a part of this machinery as attorneys at law simply 
for the purpose of furnishing yourself with a means 
of livelihood. You have been given this special privi- 
lege under obligations not only to a particular court 
or to a particular client, but as well to the whole 
people of Ohio from whom either directly or indirectly 
your business and your privilege come. When you 
recognize your responsibility as a class in charge of 
that Department, when you each recognize your re- 
sponsibility as an individual in that class, then you 
will have laid the foundation for progress. In the 
assumption of your full responsibilities in the admin- 
istration of justice you will have grounded the foun- 
dation for assuring the people of your State of your 
good faith and your earnestness of purpose. Then 
and not till then, may you expect the people through 
their other departments of Government to accept your 
judgment and follow your advice in those things that 
appertain to the administration of justice. Under the 
inspiration of this meeting may you rededicate your- 
selves to the cause of justice and it may be hoped 
that each of you will go forth a crusader in the cause 
to the end that the Ohio Bar may assume its rightful 
place in the Government of your great State 
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